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: The bullet of the assassin, Czolgosz, at) 
i buffalo, on the 6th of September, aimed at | 
e the heart of the nation’s chief executive, came | 
h @like a lightning-bolt from a clear sky. It 
d Pawoke the nation from a sense of fancied 
: security based upon our more than generous 
treatment of all who come to our shores from 
: other lands. It gave startling proof that re- 
publics no less than monarchies, democracies 
10 less than despotisms, the land of the free 
d= @n0 less than the government of tyranny and 
oppression, will sooner or later be the victim 
3 oi these indolent, conscienceless, vindictive 
- and unspeakably brutal wretches who seem to 
xe nothing in industry, right living and fru- 
he | Slity but an opportunity for them to divide 
in Jad despoil, who see nothing in honest accu- 
he §nulations of wealth but organized crime; that 
S€- J these Anarchists whom we have foolishly 
permitted to enter this country for years un- 
om thecked, we have been nursing nests of vipers 
er who have now turned upon their protector 
No and buried their deadly fangs in its heart. 
m That the ruler selected by them for assassina- 
int 2" was singularly pure and conscientious, a 
ey ler who by his high motives and earnest, 
Ged-fearing desire to do the right as he was 
1an jg Permitted to see it, was singularly beloved of 
er- il the people, irrespective of party lines, as 
mm. iow of our presidents have been since the 
ps amented Lincoln, makes the wanton sacrifice 
ner his noble life all the more despicable. 
hin The wretch who, under the guise of friend- 





hip, at a public reception, extended one 
Vou. 63.— No. 10. 








{All communications intended for the Editor should be addressed | 


/hand while in the other he held an instru- 
/ment of death, is now pretty well known to 
_have been but a chosen agent in the hands of 
a band of conspirators who cherish respect 
neither for God or man, crack-brained agita- 
tors and degenerates nurtured in the old 
_world and spewn upon our shores to breed 
their like, and plot the ruin and downfall of 
their benefactors. 

| No great crime such as that at Buffalo can 
be committed without bringing some com- 
pensative advantages, without teaching les- 
/sons to disregard which would be almost as 
great a crime as was the original. Naturally, 
inevitably there has been much ill-considered, 
foolish talk and not a few ill-digested plans 
[for the nation’s succor from this impending 
danger, both on the part of newspapers and 
individuals, but out of the many plans for 
suppressing anarchy before it succeeds in 
destroying the best and freest government on 
earth, surely something will come that will be 
effective. First of all, will be the punishment 
of the assassin; then the ruthless hunting 
down and prosecution of his co-conspirators, 
advisers and sympathizers and the stamping 
out of anarchy wherever it shall rear its 
hated head. That congress will act speedily 
in the direction of making any attempt upon 
the life of the president or those in the line 
of succession to the presidency, treason, pun- 
ishable by death, seems to be reasonably cer- 
tain as one outcome of the Buffalo crime. 
One or two other things may be put down as 
absolutely certain: 








That self-protection is a 
first law of nations as well as of individuals; 
that those who seek to lodge in the minds of 
the ignorant, unfortunate and desperate, the 
notion that government is a monster to be 
slain in its personal representative, instead of 
reformed by the intelligent, unselfish efforts 
of the people themeselves, will not be per- 
mitted to remain in this country outside of 
the prisons; that this land of freedom, this 
refuge of the oppressed and downtrodden of 
Europe, is not to be or to become an asylum 
for assassins; that those who boast openly 
that they are banded together for the “ re- 
moval” of all rulers in order that they may 
loaf and loot, will themselves be rigidly and 
ruthlessly “ removed.” That there is no right 
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question is clearly apparent, for no one but 
an anarchist is likely to claim that the right 
of free speech as guaranteed by the Constitu- 
tion of the United States and of the different 
States, was ever intended or will be permitted 
to comprehend the right to preach destruction 


of government and murder of government’s | 


chosen representatives. 


The frank and noble utterance of President 
Roosevelt, at the very first opportunity, to the 
effect that it should be his aim to continue 
absolutely unbroken the policy of President 
McKinley for the peace and prosperity of our 
beloved country, has done much to restore 
confidence in the minds of those who had 
begun to harbor doubts as to the course of 
the new executive. It is proof that there will 
be no radical change in the conduct and man- 
agement of domestic affairs; that to him the 
country can look in perfect confidence for a 


careful, wise, patriotic, conservative course of | 


action. In spite of what his enemies have 
said of him, it cannot be denied that Theo- 
dore Roosevelt possesses many conspicuous 
qualifications for the exalted place to which 
he has now been so unexpectedly called. 
His absolute integrity and fearlessness, his 
keen, clear judgment of men and measures, 
his implacable hatred of chicanery and dis- 
honesty, and his remarkable literary attain- 
ments — surely these are worth something in 
a man called to exercise the powers of chief 
executive of the nation. Throughout his re- 
markable rise in politics, he has constantly 
shown a broadening of mind and a sobering 
of judgment under high responsibilities, and 
a growing conservatism and caution that 
promise well for the future of the country 
under his guidance. He begins his arduous 
and exacting duties with the general con- 
fidence of his fellow citizens, a confidence 
which we believe his administration will fairly 
and fully justify. 


It is very gratifying to observe that the 
great metropolitan newspapers are continuing 
in the course they have pursued for some 
years, of insisting upon the re-election of 


judges of the higher courts who have received 
the approval of the people in the discharge of 
their important duties. As remarked by one 
of those journals, there is an almost imperative 
demand that the community shall not be 
deprived of the services of wise, learned and 
experienced judges who have not yet ap- 
proached the age at which retirement is made 
compulsory by the Constitution of the State. 
In the first judicial department the terms of 
office of four justices of the Supreme Court 
‘will expire with the present year. Mr. Justice 
|Morgan J. O’Brien is one of the four, and it 
| is more particularly with reference to him that 
the demand is now made for the re-election 
without opposition of judicial officers whose 
services and character have won the respect 
and confidence of the profession and of the 
public. 

Of all the justices of the Supreme Court of 
the State of New York, none has made a 
deeper or more enduring impression upon the 
bar and the community than Judge O’Brien. 
| That is largely accounted for by his magnetic 
personality. Genial, accessible, kindly, cour- 
'teous, but always dignified and firm, the law- 
/yers in the first department have become his 
‘enthusiastic friends. His career upon the 
| bench has been a notable one. For fourteen 
|vears he has been an eminent judge. Elected 
in 1887, the first five years of his judicial life 


| were passed at the Circuit Courts and the 
| Special Terms of the Supreme Court. From 
‘the beginning he displayed those qualities of 
sound judgment, accurate learning, knowledge 
jot affairs, unfailing common sense, tact, quick 
|comprehension and absolute impartiality for 
‘which he has become renowned. In 1892 he 
| Was appointed by Governor Hill a justice of 
| the General Term, and in 1895, upon the cre- 
ation of the Appellate Division of the Supreme 
'Court, he was made; by Governor Morton, a 
member of that tribunal. As an appellate 
judge his merit is conspicuous. He is an inde- 
fatigable worker; his opinions are those of 4 
scholarly lawyer; they show great reasoning 
power and are useful and valuable contribu- 
tions to the legal literature of the State. 
Judge O’Brien has thoroughly earned his right 
to recognition and to be retained by general 
consent upon the court of which he is an 
honored and distinguished member. 
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We publish in this issue an article from ning from free pardon up to actual medical 
the pen of F. S. Key Smith, Esq., of the) treatment.” And Lombroso, speaking of the 
Rome (Ga.) Bar, in which, by reviewing an occasional criminal, says that “for such the 
article of Mr. Lucius H. Perkins, of the crime committed constitutes its own punish- 
Kansas Bar, the writer endeavors to demon-,| ment by the remorse which it awakens.” 
strate the fallacy of the system of punishment, 


either as a deterrent or a remedy for crime.) We observe, from a perusal of the columns 


of “ The Law,” a monthly magazine published 
-at Oklahoma City, Oklahoma, vol. 1, num- 
ber one of which lies before us, that J. Will 
Farr, Jr., has been elected president and pro- 
fessor of law in the Oklahoma College of Law. 
The publisher and manager, who is given as 
_A. T. Mair, sees fit to give Mr. Farr a very 
“nice little send-off.” We more than suspect 
ing some little of the thought which it has Mr. Farr wrote this himself, it is so sincere 
deserved for centuries. It would, indeed,| and truthful: “Although he is yet a young 
appear that mankind has given more con-| man,” says Mr. Farr, of Mr. Farr, “ with the 
sideration and study to questions affecting | future before him (we should imagine he 


property and finance than to those involving | would prefer not to refer to the past), he has 
the most serious consequences, not only to 


| had several years of experience (hear! hear!) 
society, but to so large a proportion of its and can look with pride to many young men 
members as well and upon the most vital | now successfully practicing law who received 
issues. There appears to be no other one sub- | their legal instruction under his tuition and 
ject, excepting that of crime and criminals, | guidance.” We find ourselves unable to in- 
which society has considered too refined or | dorse all the laudatory remarks made by Mr. 
subtle to deal with in an advanced or intelli-| Farr about Mr. Farr. In fact, we deem it our 
gent manner. But with crime, as Mr. Smith| duty to call the attention of the good people 
says, upon the ground of public policy our | of Oklahoma to Mr. Farr’s record as manager 
laws punish many because it seems apparently | of diploma foundries in various cities of the 
impossible to ascertain their mental respon-| country. A little investigation will convince 
sibility. We are pleased, therefore, to see| them, we think, that things are not always 
that under the light of science more thought | what they seem, and that it is always best for 
and study are being given to the methods of | one to look before one leaps. Mr. Farr has 
dealing with crime and criminals. Since the _gone quite Farr from the scenes of his former 


receipt of Mr. Smith’s within published | labors and triumphs, but he ought to go 
article, we have observed with pleasure the) Farr-ther. Verbum Sap. 


translation of a portion of an article by the 
Italian criminologist, Lombroso, which ap- | 
peared in the “ Literary Digest” of August | 
17th, which, as would appear from a tersely 
expressed head-note, is somewhat along the 
lines of that of our author. The “ Digest ” 
observes, that “we should not speak of the 
treatment of crime, which is an abstract thing, 
but of criminals, which are very concrete.” 


Mr. Smith, it may be remembered, contri- 
buted in the early spring of 1899, a series of 
articles on capital punishment to the ALBANY 
Law JourNAL, which we then took occasion 
to recommend to our readers. We do like-| 
wise with this, and are glad to see that a 
subject of such vast importance, which has 
hitherto been much neglected, is now receiv- 


The liability of a doctor who arbitrarily re- 
fuses to respond tothe call of a patient, with 
the result the patient dies, is discussed in the 
case of Hurley v. Eddenfield (59 N. E. 1058). 
The defendant in this case had been the de- 
cedent’s family physician and was sent for 
when decedent became dangerously ill. The 
messenger informed the doctor of the de- 
“This,” it continued, “is the key-note of an|cedent’s violent sickness, tendered him his fee 
article contributed by the Italian criminolo-| for his services, and told him that no other 
gist, Lombroso, to the “ Revue Scientifique” | physician was procurable in time. No other 
(July 13th); and as criminals differ widely, | patients were requiring the doctor’s immediate 
the methods employed should also differ, run-'! service, and he could have gone to the re- 
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lief of decedent had he been willing to do 
so, but he refused without giving any reason 
therefor. Death ensued. Counsel contended 
that under the act regulating the practice of 
medicine, etc., physicians are bound to respond 
to calls for services. The court holds, how- 
ever, that this is not the case, and that a phy- 
sician does not hold himself out to enter into a 
contract with every one requiring his services 
in the same manner as innkeepers, common 
carriers, and the like. 
—— 


REWARDS AS A REMEDY 
FOR CRIME. 


By F. S. Key Smiru, LL. M., of the 
Rome (Ga.) Bar. 


“Awake! Awake! Lift up.thy strength, O, Zion!” 


A STUDY OF 


Out of the great mass of current literature which 
floods the markets of the world, it is only now and 
then that one finds anything worth their careful 


fact, for not passing it hurriedly by. Lucius H. 
before the State Bar Association of that State a 
paper upon corporal punishment for crime which, 
by publication in its columns, the editors of “ The 
American Lawyer” have given to the country at 
large and to those who were not fortunate enough 
to have heard read. 

There can be little doubt of the correctness of 
Mr. Perkins’ views or of his conclusion that corporal 





| failed and deserves to fail. 
thought and study. Where, therefore, such is stum- | 
bled upon a greater reason exists, because, of the | 


“measure” be substituted for “punishment” so as 
to make Mr. Perkins’ first inquiry read “Is there 
any sound reason for not adopting some measure 
that will avail?” And is this also not the broader 
view ? 

Taking for granted this to be conceded, the writer 
submits that the following observations of Mr, 
Perkins go a long way towards establishing his 
theory. In the outset of his paper, Mr. Perkins 
asks “In the never-ending conflict between moral 
order and social anarchy who can count the cost 
of the war on crime?” Would it not, therefore, 
possibly be well to cease a never-ending costless 
conflict? Especially if the war as waged does not 
accomplish its end? Our author tells us, “The 
student of criminal anthropology is amazed at the 
dullness of the laws and the consequent failure of 
the courts to reach the root of the evil,” also that, 
“Tt is worse than useless to prescribe punishment 
without some knowledge of the causes of crime, and 
of the physical, mental and moral characteristics of 
the criminal; hence the general failure of criminal 
codes, either to deter or to reform.” He asserts 
that a system which meets out in algebraic formule, 
so much punishment for so much crime, has always 
Why then do we cling 
to such totally wrong methods? Mr. Perkins 
explains it, saying, “ The great majority of legis- 


| lators are innocent of any knowledge of the subjects 
Perkins, Esq., of the Kansas Bar, recently read | 


on which they legislate.” If this be true in a matter 
of such vital importance and interest, there can be 
but one conclusion, and that, their constituents are 
likewise as ignorant to tolerate such legislation. Is 
it not time, therefore, to say to ourselves, “ Awake! 
Awake! Put on thy strength, O, Zion?” 

Mr. Perkins divides criminals into six classes, 
political, occasional, insane, instinctive, habitual and 
professional. For the purposes of this article there 


punishment, by chastisement in moderation, is a|is no occasion for more than a reference to the 


deterrent for crime. 
ence to this subject that the writer of this article 
desires to deal, but the material bearing of Mr. 
Perkins’ observations upon a theory of the writer’s 
has prompted the writing hereof. 

In the course of the endeavor to state clearly this 


It is not, however, with refer- | insane class, as the law does not hold them account- 


able for their crimes. All of the others, however, 
are in some way or another punished for every in- 
fraction of the law in which they are comprehended. 


| This paper, therefore, is to deal with them and their 


| crimes. 


idea it will be necessary to quote at length from Mr. | 


Perkins, for which no apology is offered, as the 
sole purpose of this paper is to show by his argu- 
ments that the theory herein advanced is founded 
upon something more than the writer’s imagination. 

Towards the conclusion of this paper, Mr. Perkins 
observes, “If the punishment that is sufficient for 
the man of ordinary instincts, will neither reform 
nor protect society from a certain class of culprits, 
is there any sound reason for not adopting some 
punishment that will avail?” And again he says, 
“This paper will be written to no purpose if it 
fails to show that punishment must be leveled at 
the criminal and not at the crime.” If there is 
anything in logical reasoning such propositions are 
too clear for argument. 


Of the instinctive more will be said later, it 
sufficing now to observe, that, much recently has 
been both spoken and written upon the advisability 
and humanity of dealing with them as with their 
kindred, the insane. Indeed, in principle there 
would seem no good reason why both should not 
be treated alike, the principal argument against it 
being founded upon public policy lest all guilty ones, 
to avoid punishment, affect to have been led into 


the commission of their crimes through irresistible 


or insane impulse. That there are some such is 
generally in this day admitted as Mr. Perkins says, 
“Tt is now well settled that a person may be morally 
mad while the mental faculties exclude the ordinary 
acceptation of insanity.” These individuals are des- 
ignated by scientists, physiological abnormalities, 


|and their disease is called moral insanity or moral 


May not, however, with as much truth, the word ' imbecility, but as I have just said for reasons of 
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public policy the law does, and can, not recognize 
any difference between them and other criminals 
whom it tries and punishes. Mr. Perkins would 
seem, however, to admit of a distinction when he 
says, “If a person be morally mad, then the 
psychologist must tell us now to deal with the 
‘insanity of the sane’.” 

But leaving this class for the present. If it be true 
that, “ The measure of culpability and the measure | 
of punishment cannot be determined by a study of | 
the illegal act, but only by a study of the individual | 
committing it,’ is it not demonstrated that the | 
whole system of punishment is wrong? 

Let us examine the question as carefully and fully 
as the limits of this paper will admit. Passing also 
for the present the political class of criminals of 
which we have very few in America. There remains | 
of Mr. Perkins’ six classes the occasional, habitual, | 
and professional, of which he tells us that the | 
habitual is the evolution of the occasional criminal, 
and the highest development of his class becomes | 
the professional. In other words the remaining | 
three classes are but degrees of a single class which | 
we may here term the criminal, pure and simple, and | 
will speak of him hereafter as such. This class may | 
also, and often does, include the political, although, 
of course, some political criminals are more or less 
insane and in proportion thereto. fall either in the 
insane or moral imbecile classification of those who 
commit crime. 

“By what mysterious forces are men led to a life 
of crime?” which query must have reference alone 
to the criminal, pure and simple, who undoubtedly | 
it was the original purpose of the law to punish, is 
ably answered by Mr. Perkins. He says, “ Heredity, 
environment, our artificial civilization, and the hard, 
cold hand of destiny are responsible for many a | 
first step in crime.” In fact cannot the first step in | 
crime by the occasional, habitual and professional 
criminal be traced to one or the other of these causes 
in every instance. If so it next become pertinent 
and material to our inquiry to consider some of the 
causes for the motives of crime as both philosophers 
and lawyers agree that, with the exceptions oc- 
casioned by the insane and the moral imbecile, crime 
is never without motive. 

While there have been cases of crime committed 
by those in the higher walks of life, for whose 
motive it is in most cases next to impossible to 
assign either motive or cause therefor; nevertheless 
itis not these who are a menace to society, or the 
saiety of the State; their offenses are of rare occur- 
tence and often, when they do occur, attributable 
to some mental disorder. That which, therefore, is 
the true cause of the disorder among the pure and 
simple class of criminals can be readily lain at the 
door of low or bad environment. “It is not the 
child’s fault,” says Mr. Perkins, “that he is begotten 
in sin, and brought into the world by vicious, 
drunken, dissolute parents,” who may in all proba- 
bility, by-the-way, have likewise been brought here; 
“that he is regarded from birth as a burden scarcely 


| 


| 





|or home; 


| the criminal. 


to be borne; that he never knows the name of love 
that he knows of God only by the 
picturesque forms of criminal blasphemy; that from 
his earliest remembrance he is kicked and cuffed and 
cursed, not for what he has done, but because he 
is in the way and must be fed; that the very air he 


breathes is poisoned with the miasma of vice and 


crime; that his infant mind is taught that every 
man’s hand is against him, and that the only law is 
sclf-preservation. With him there is no conscious 
first step in crime, no compunction of conscience. 
Crime is indigenous to him. It is his natural 
condition.” 

Well may Jonathan Dymond ask, “ Why is the 
man who commits an offense punished for his act? 
Is it for his own advantage or that of others or 
both?” He reaches the conclusion that it is for 
both, but primarily for his own. How well it has 
accomplished its purpose will be seen presently. 
Mr. Perkins states that there is a wide difference of 
opinion as to the true purpose of punishment for 
crime, saying that some allege it to be retribution, 
others that it is to protect society from the criminal 
and diminish the number of crimes, while still others 
declare that the supreme object is the reformation of 
It follows, therefore, if none of these 
ends are accomplished the method is at fault and 
fails of the purpose for which it was devised. 
Examining Mr. Perkins’ paper upon this point, we 
find him very much of the opinion that our present 
system of punishments not only fails of these ends, 
but, on the other hand, rather encourages the com- 
mission of crime; and with eloquence he forcibly 
argues, “As one great object of punishment is to 


| deter and so protect society from crimes, we must 
|make the conditions such as to be shunned, not 


courted, by the criminal class. We have a law 
already,” says he, “ for breaking out of jail; but what 
we need is one for breaking into jail in winter to 
avoid the cold, in summer to avoid the heat, and 
always to avoid the need of work, while feeding at 
the public charge.” 

“The jail is frequently a welcome refuge and 
a comfortable lodge. Here are kindred spirits, 
and meat, drink and shelter without work. The 
moral atmosphere reeks with contagion. * * * 
It is the trysting place for all the disturbers of the 
night. Every lesson taught within its walls is 
anti-social; contempt for authority and plots against 
the law.” Furthermore, he assures us, “It would 
be immensely to the interests of society to lessen 
the number of jail commitments and sentences to 
prison, and this,” he says, “is the plain proposition; 
does the present kind of punishment deter the man 
who takes to crime for a profession? Criminal 
records abound with the history of the same 
offender, in different places and under various 
names, plying ever the same old trades, taking his 
punishment as a matter of course, with the same 
equanimity as a laborer his daily toil.” 

This result, be it remembered, is acquired after cen- 
turies of steady perseverance in a system of punish- 
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ments as a remedy for crime. In primitive days 
punishments were, as we are also told by Mr. 
Perkins, “ drastic and spectacular, short, sharp and 
fatal * * * The only purpose, in cases not 
worthy of death, was to inspire in the culprit, and 
his kind, such fear that they would not dare to 
offend again.” 

We know by history and experience whether they 
have dared again until to-day, after many years of 
dear-bought experience, our criminal codes show 
mitigation of severity in every punishment which 
they provide. 

“Only murderers have been thought worthy of 
death,” remarks Mr. Perkins, “and very few mur- 
derers belong to the class of confirmed criminals. 
They are mostly the victims of passion or some 
morbid or insane impulse.” In other words there 
is dealt out the severest of punishments to the least 
vicious, while the more vicious escape with lighter. 
Surely does mankind cling to time-worn precedents, 
being prone to yield that, to which he has been 
accustomed; but fortunately little by little experi- 
ence drags him slowly farther and farther away, 
from blindness into light, from falsehood into truth. 
And so it has happened that we find Mr. Perkins 
advocating even for the gravest crimes that old- 
fashioned, simple punishment, the lash. The sweet 
memories of childhood. The effective trainer of 
our youth. When, therefore, anything becomes so 
very complicated and troublesome must not the 
difficulty be at the very root? 

In the early days of our country the colonies had 
neither money or men to spare to establish and 
maintain prisons and penitentiaries, consequently 
they were obliged to resort to different methods for 
the protection of themselves and the prevention of 
crime among them. History tells us that those 
which they adopted were such as to expose the 
offender to public ridicule and which denied him 
either food or comfort until he had performed his 
functions in the State. Of course, such methods 
were crude, but behind them lay a great and mighty 
principle which our ancestors, in their adoption, 
saw and sanctioned, possibly without their knowing 
of it. They did not “mingle in a common den the 
hardened felon and the petty thief; the old offender 
and the youth, who may not yet be settled in a 
life of crime,” in idleness to brood over their mis- 
fortunes, cursing fate and society and plotting to 
seek revenge upon both when released, but on the 
other hand, a desire for work was inspired by 
example and made indispensable from sheer neces- 
sity. In other words, those who worked and per- 
formed their part were given food and permitted 
enjoyment, a system of rewards for doing good 
took the place of one of punishment for evil doing, 
and this will be found to be adopted whenever and 
wherever the bad element of a community of per- 
sons predominates that of the good or where it, for 
financial reasons, becomes impracticable to establish 
prisons. it is easier to lead and entice than it is to 
drive and much better results are always accom- 


plished thereby; in fact in many instances results 
which could not possibly be accomplished in any 
other way are in this easily acquired, almost without 
our knowing it. Let it be remembered, therefore, 
that crime can never be stamped out or in any 
great measure abated by any system of direct and 
harsh punishments. Such a course is at war with 
the instincts of human nature and only wages, as 
Mr. Perkins says, “a never-ending conflict between 
moral order and social anarchy.” ‘ Every pen- 
ologist,” says he, “who has discovered a sine quo 
non of punishment can be driven to insurmountable 
difficulties by pressing his theory to his logical con- 
clusion.” The remedy for crime to be availing must, 
therefore, be by indirect and not direct means, by 
fair and not foul ones. Remember the teaching of 
the story of Jean Val Jean. “An ounce of preven- 
tion of crime is worth a pound of cure,” says 
Mr. Perkins, as he also demonstrates by the follow- 
ing language: ‘“ There is great force in the sugges- 
tion that what a man becomes used to he ceases to 
dread, and men can become wont to pain as well as 
dead to shame; but the dread of something yet 
untried will deter many a man from crime. Hence, 
perhaps, there is more virtue in the menace than in the 
application of the lash. Perhaps for petty crime the 
best deterrent would be a sentence to be flogged, but 
the same to be deferred until the culprit shall offend 
again. Thus, as with the indeterminate sentence, he 
would hold his fate in his own hands. Let this 
sentence to the lash hang over him to be inflicted 
with fresh punishment for his next offense. But it 
they walk within the law for seven years let the 
penalty expire by limitation,” a reward for good 
behavior. 

When the laboring and lower classes, wherein 
crime is the most prevalent, can, and do see, some 
tangible evidence of governmental assurances that 
for the man who wants and seeks it there is always 
employment at fair wages. When our artificial 
civilization is so improved and changed as to lift 
from the shoulder of the poor the cold hand of 
destiny, then, and not until then, will crime be on 
the wane. 

And this is absolutely true with reference to every 
class of criminals excepting those led into commit- 
ting crime from insane tendencies, for which there 
is but one remedy, namely, treatment in an insane 
| hospital. Under the proper system of rewards if a 
| man suffers and is in want he will clearly see that 
| his suffering, and incident punishment, is of his 
| own choosing and that he has no one but himself to 
blame, curse or plot against. In proportion also as 
the conditions of the poor improve will insanity 
and bad environments, the incubator and mother 
of crime decrease, thus removing two other fruitful 
sources of society’s greatest dread. 

What is true of things in general is also true of 
them in particular. We have few, if any, political 
criminals among us, because they are not indigenous 
to the soil on account of our social fabric. 
| The subject of crime and criminals has never 
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received the proper consideration. Expediency and 
retribution have played too great a part in dealing 
therewith. Under a proper management and mode 
of treatment there would and could be no occasion for 
the following recent utterances and warning of the 
Hon. Wayne MacVeagh, “‘ Under whatever disguises, 
called by whatever names, ,* * * the alignment 
of two great political divisions of American voters 
* * * will inevitable be upon the basis of the 
contented and the discontented, * * * and that 
alignment will steadily develop increasing sharpness 
of division until the party of the discontented, being 
the majority, has obtained the control of the gov- 
ernment, to which, under our system, they are en- 
titled, and then they will be sure to remodel the 
present system for the distribution of wealth, unless 
we have previously done so, upon bases wiser and 
more equitable than those now existing.” But be 
it observed, Mr. MacVeagh does not advocate harsh 
and unjust measures for keeping the reins of 
government in the hands of the few that the ma- 
jority may not thus become possessed thereof, 
knowing how futile such a course would be, but he 


suggests, as the remedy, kindness and fair dealing | 
| controlling him was similar to that which prompted 


and says, “It certainly would tend to make private 
property far more secure in America if the less 
unfortunate majority of our population saw us of 
the more fortunate minority giving courage and 


| Abraham to say to Lot: 
| pray thee, between thee and me. 


time and thought to efforts to solve these problems | 


and others like them, and thereby to lessen some of 


the evils which in many cases bear so heavily and | 


so unjustly upon the poor.” Will any one maintain 


if such advice is followed it will not in a great | 


degree lessen crime? 
is king. 

The principle of rewards instead of punishment 
also, in no small measure alleviates our difficulty in 
dealing with the moral imbecile, for under its re- 


In poverty’s kingdom crime | 


has been herein said finds lodgment in a single 
brain capable of following the idea to its fullest and 
most satisfactory logical conclusion, that the golden 
light of truth may fall upon the path leading to the 
goal of the greatest happiness for the greatest 
number. 

cicnnscmentilinpsitniasiain 


GAME AS A COMMODITY OF COMMERCE. 


In the sense in which the term is ordinarily used, 
there was originally no property in anything; for, 
although in the Book of Genesis(1), the Creator 
is made to declare that to man is given “ dominion 
over all the earth, and over the fish of the sea, and 
over the fowls of the air, and over every living 
thing that moveth on the earth,” that is no 
more than a statement of a law of nature, indi- 
cating the collective, communal character of the 
right of man over things. So long as this ideal state 
continued, so long as man was guided and controlled 
by the higher law, to look upon and respect the occu- 
pancy of a place or thing as giving a superior right 
thereto, unaided by positive law; so long as the spirit 


“Let there be no strife, | 
Is not the whvle 
land before thee? Separate thyself, I pray thee, from 
me. If thou wilt take the left hand, then I will go 
to the right; or.if thou depart to the right hand, 
then I will go to the left ’’(2), there was little need 
for the restraint of positive law. 

In this condition, the first occupant of a piece of 
land, or an article of personal property, acquired not 


| the ownership in a modern sense, but a certain claim, 


fining and purifying influences the moral nature | 
must necessarily so improve as to leave only the | 
|of property were gradually withdrawn from this 
| negative state of no individual ownership to the posi- 


worse cases remaining, or those who are in fact 
insane. The temptation to do right should greatly 


exceed that to do wrong, not because of fear of | 


punishment, which we have seen has never accom- 
plished the purpose, but because of a hope for 
reward. How many do right for the fear of Hell 
and its fury as compared with those who hope for 
the rewards of Heaven and its happiness? 

It is indeed an immense question and deserving, 
as Mr. Perkins says, of the consideration of a 
master-mind, which the writer regrets his is not. 
It is, however, not too great for either the American 
people or the twentieth century. It has not been the 
Writer’s purpose in the present article to solve this 
great social problem. Nevertheless he does affirm 
that sooner or later it will be discovered the remedy 
for the crime lies more in a system of rewards 
than in one of punishments. 

In concluding, appreciating the magnitude of the 
subject, the writer begs the kind consideration of 
a generous public for all shortcomings and indeed 
he will feel grateful, and more than repaid, if what 


| 


| 


| 
| 
| 
| 
| 
| 





recognized as superior to that of others to the same 
thing, this claim ceasing when the occupancy was at 
an end. 

As the population of the earth increased, and the 
requirements of civilized society grew, certain forms 


tive state in which we now find them, and subject to 


‘the right of property, which implies, not a merely 


temporary, but an absolute dominion with power of 
disposal at will; and this soon applied, not only to 
lands, but to all things useful or valuable(3). While 
this has been the result in most civilized countries, 
forms of the communal system still exist, notably in 
in the Hindoo villages, perhaps the oldest existing 
example of the original idea. Even here, however, 
modifications of the custom may be found. The 
English law of primogeniture had, in its origin, 
similar incidents, it being the outgrowth of the idea 
of common ownership in one family, the eldest son 
being selected to hold for the better security and 
benefit of all. In time this stewardship became 
recognized as an absolute ownership, to the entire 
exclusion of other members of the family. 





(1) Gen. I, 28. 
(2) Gen. XXT, 30. 
(3) 2 Bouvier, 781. 
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But in this process of identification and classifica- 
tion there remain some things which from their 
nature were incapable of absolute ownership, and 
among these were light and air, and fish and 
game(4). By the Roman Civil Law, the latter were 
always classed as res nullius, things which never had 
an owner, and which, of course, belonged to the first 
occupant(5). 

It is probable, therefore, that the right to take 
game was a natural right, wholly unrestrained, 
originally, by any law. 

One writer says: “It hath been questioned, 
whether a wild beast belongs to him by whom it hath 
been so wounded, that it may be taken. And in the 


opinion of some it doth so, as long as he pursues it; | 
if he quits the pursuit, it ceases to be his, and again | 
becomes the right of the first occupant. Others have | 


thought that property in a wild beast must attach to 
the actual taking of it. 


vent the capture.”(6) The right to take fish in 
the navigable waters of the United States did not 
pass under a grant from the Duke of York, of certain 
lands including those under Raritan Bay, in the 
State of New Jersey; as this right originally vested 
in the king, in trust for his people, it would not pass 
in the absence of a clearly expressed intention to 
that effect, so as to exclude the people from fishing 
in such waters; and when the colonies became inde- 


pendent States, the people succeeded directly to this | 


right as successors of the crown(7). So long as 
land was owned by no one, or in common, there was 
no question of the right of taking game; but with 
the private ownership of land came certain restric- 
tions as the result of that proprietorship; and among 
these the law of trespass was, perhaps, the most im- 
portant in its effect upon this right. 
recognized : 
while declaring the law to be that they may be taken 
by anyone, and belong to such taker, assumes that 
the owner of the soil can exclude others therefrom, 
and by that means deprive them of the privilege of 
pursuit though the owner of the soil has no property 
therein until he has subdued them. 

The rule in America is stated to be that a tres- 
passer acquires by capture a property in game as 
against all, even the owner of the soil(g), and this 
rule seems consistent with the origin of the idea of 
no property whatever in such things. Although it 
was held, in at least one case(10), following, perhaps, 
certain English decisions(11), that game killed by a 
trespasser may be reclaimed by the owner of the soil, 
his right not being limited to an action for trespass. 





(4) 2 Bouvier, 781. 

(5) Maine's Ancient Law, 180. 

(6) Justinian 2, 1, C 13. 

(7) Martin v. Waddell, 16 Pet. 367. 

(8) Just. 2, 1, C 14. 

(9) Cooley on Torts (2nd Ed.), 435, 436. 

(10) Rexworth v. Coon, 15 R. I. 35. 

(11) Blades v. Higgs, 11 H. L. Cas. 621; Sutton v. Moody, 1 Ld. 
Raym. 250. 


We confirm this latter | 
opinion; because many accidents happen which pre- | 


This was early | 
Justinian(s), in referring to bees, | 


The English courts have held, however, that game 
startea upon the land of one, and pursued and cap- 
tured on the land of another, belongs to the hunter, 
even though a trespasser(12). This seems inconsis- 
tent, not only with the general rule that game until 
reduced to possession, belongs to no one in particular, 
but also to the other rule set up in the cases referred 
to that no right whatever can be acquired by a mere 
trespasser; and that as soon as the game passes to 
the land of another, such other stands in precisely 
the same relation to the trespasser as did the person 
on whose land it was originally. 


A more recent case(13), has suggested further de- 
velopment of the idea. The plaintiff leased from the 
Mexican government, the Civil Law being in fore: 
there, an island with the privilege of taking wild 
game thereon; and it was held that the lessee could 
maintain replevin against a trespasser, in addition to 
the ordinary action of trespass, for game taken there- 
trom during the lease. The same court(14) also held 
| that an injunction would lie in favor of one who was 
|a trustee for a hunting association which had secured 
| the exclusive right to hunt over a game preserve, to 
|restrain an unauthorized person from hunting 
| thereon. An examination of these cases, however, 
| does not apparently weaken the force of the rule laid 
down by Judge Cooley, founded as it is upon reason 
and principle. At what period, or by what process 

the common or natural ownership which the people 
| had in game passed from them to the sovereign in 
England is not very clear; nor is it important, be- 
cause such ownership was merely in trust for the 
people themselves; just as the ownership in the 
United States is now in the people of each State in 
their collective sovereign capacity in trust for the 
citizens of the State. There is no question at this 
time of the right of the law-making power to abridge 
or restrict by law a natural right such as the taking 
of game and fish. This was recognized at a very 
early period, and is referred to by Merlin(15), who 
cites a decree of Solon prohibiting the Athenians 
from killing game, as its pursuit caused them to 
negiect the arts and other more useful callings. 
Notwithstanding this, however, questions have arisen 
and are still coming forward, involving the validity 
of such laws. Such questions usually grew out of 
the application and construction of certain pro- 
visions of the Constitution of the United States, 
mainly those which declare that no person shall be 
deprived of his life, liberty or property. with- 
out due process of law(16), nor shall any State make 
or enforce any law which shali abridge the privileges 
or immunities of citizens of the United States, nor 
deny to any person within its jurisdiction the equal 
protection of the laws (17); and that which gives to 
congress power to regulate commerce with foreign 











(12) Churchwarden v. Studdy, 14 East. 249. 
(13) Garcia v. Dunn, 119 Cal. 315. 

(14) Kellogg v. King, 114 Cal. 378. 

(15) 4 Reportoire de Jurisprudence, 128. 
(16) Cons. U. S., 5th and 14th amendments. 
(17) Id., 14th amendment. 
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ions, among the several States, and with the 
in tribes(18). 

The weight of authority seems to be in favor of 

validity of laws prohibiting the possession of 
game during the closed season(19). 

The effect of these decisions is that such possession 
js unlawful even though applied to game lawfully 
captured within a State during the open season, and 
to game lawfully captured outside of the State and 
lawiully brought within such State; on the theory 
that such laws are necessary for the protection of 
gaine Or, as was suggested by the late Chief Justice 
Coleridge(20), in a case where the validity of a stat- 
ute prohibiting the possession, during the closed sea- 
son, of plover was brought in question by one who 
had brought such game from Holland and sold the 
same in London, “it is said that it would be a strong 
thing for the legislature of the United Kingdom to 
interfere with the rights of foreigners to kill foreign 
birds. But it may well be that the true and only mode 
of protecting British wild fowl from indiscriminate 
slaughter as well as of protecting other British inter- 
ests is by interfering indirectly with the proceedings 
of foreign persons. The object is to prevent British 
wild fowl from being improperly killed and sold 
under pretense of their being imported from abroad.” 
And it has been held that an agreement for cold 
storage of such game is void(2r). 

Other courts have taken a somewhat different view 
of the question, and have declined to hold such laws 
valid; or have limited their operation to game unlaw- 
fully captured or unlawfully brought into a 
State(22). A late case in New York(23), when 
casually examined would seem to so hold and to 
weaken the force of an earlier decision of the same 
court(24). In the latter case the court said: “It 
is admitted that the defendant had possession of the 
game after the first of March, and the fact alleged, 
that it was either killed within the lawful period or 
brought from another State where the killing was 
lawful, constitutes no defense.” It is very clear from 
this that the court had under consideration the pre- 
cise question, and fully upheld the law on that point 

The last case has been frequently followed: in 
considering 


an act for the protection of fish(25); 


in other game and oyster cases(26), and on the 
general proposition in two cases in the United States 
Supreme Court(27); as to dairy products(28); side- 

(18) Id., section 8, article 2. 

(19) Ex parte Maier, 103 Cal. 476; Merritt v. People, 169 Ill. 218; 
State v. Farrell, 23 Mo. App. 176; Phelps v. Racey, 60 N. Y. 10; Roth 
¥. State, 51 Ohio St. 209; Jarvis v. U. S.,11 App. D. C. 345. 

(0) Whitehead v. Smithers, 2 C. P. D. 553. 

(21) Haggerty v. St. L. Ice Co., 143 Mo. 238. ; 

(22) State v. Beekman, 88 Me, 385; Com. v. Hall, 128 Mass. 410; 
Com. v. Wilkinson, 139 Pa. St. 298; Dickhaut v. State, 85 Md. 
451; People v. O'Neil, 71 Mich. 325 

(23) People v. Buffalo Fish Co., 164 N. Y. 93. 

(24) Phelps v. Racey. supra. 

(%) People v. Doxtater, 75 Hun, 472. 

(26) People v. Hazen, 52 Hun, 370; People v. Gerber, 92 Hun, 544. 

(27) Lawton v. Steele, 152 U.S. 1389; Geer v. Connecticut, 161 U.S. 
58. 

(28) People v. West, 106 N. Y. 297. 


Sunday barbering law(30). 
In speaking of this case, however, the Court of 
Appeals of New York, in the Buffalo Fish Company 
case took occasion to say that “it is admitted that 
the principle upon which that case was decided was 
subsequently overruled by the Supreme Court of the 
United States and that upon the question now under 
consideration it is 


walk ordinances(29); 


no longer law (citing certain 
That case rests entirely upon the proposition 


that a State law regulating foreign or interstate com- 


cases ). 


merce is valid, unless congress has made some regu- 
lation on the subject, a principle which has been 
completely overthrown by the court of last resort, 
as well as from an examination of the cases cited.” 
It is apparent, however, that Phelps v. Racey was 
decided on a principle wholly different. The propo- 
sition cannot be better stated than by quoting the 
language of the court, which is as follows: “ The 
legislature may pass many laws, the effect of which 
may be to impair or even destroy the right of prop- 
erty. Private interest must yield to the public ad- 
vantage. All legislative powers, not restrained by 
implied provisions of the Constitution, 
may be exercised. The protection and preservation 


express or 


{of game has been secured by law in all civilized 


countries, and may be justified on many grounds, one 
ot which is for purposes of food. The measures best 
adapted to this end are for the legislature to deter- 
mine, and courts cannot review its discretion. If 
the regulations operate, in any respect, unjustly or 
oppressively, the proper remedy must be applied by 
that body. 


question might seem, to one unversed in the mys- 


Some of the provisions of the act in 


teries of the subject, to be unnecessarily stringent and 
severe; but we cannot say that those involved in this 
action are foreign to the object sought to be attained 
or outside of the wide discretion vested in the legis- 
lature.” It is true that the court in that case also 
held that while congress had full power to regulate 
commerce, its dormant until 
exercised, and could until then be exercised by the 
States ; 


power so to do lay 


and in so declaring was only following the 
declaration of the United States Supreme Court; 
later cases, however, have modified the earlier doc- 
trine, the rule now being that the power of congress 
is exclusive as to all subjects which are in their 
nature national or admit only of a uniform system 
of regculation(31), and as to this class the non-action 
of congress indicates an intention that it is to be free 
from State legislation(32), and that as to minor 
subjects or those which 
nature the States 
so(33). 


are merely local in their 
may act until congress does 


Whether or not the court erred in its holding on 
the constitutional question is not very material. As 
an examination of the decisions will show, there are 





(29) Village of Carthage v. Frederick, 122 N. Y. 277. 

(30) People v. Hagnor, 149 N. Y. 200. 

(31) Cooley vy. Port Wardens, 12 How. 318; Mobile Co. v. Kimball, 
102 U. S. 691. 

(32) Welton v. Missouri, 91 U. 8, 275. 

(33) R. R. v. Richmond, 19 Wall. 584. 
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cases relating to commerce, as, for example, the 
enactment and enforcement of pilotage laws and 
fisheries in the navigable waters within the jurisdic- 
tion of a State(34), in regard to which the States 
can and do legislate. 

If it be admitted that the decision of the court in 
Phelps v. Racey was erroneous in its holding, as to 
the power of the States to legislate upon subjects 
relating to commerce, it does not follow that on the 
principal question at issue the decision was incorrect. 
As a matter of fact, upon that point the decision has 
been repeatedly cited and followed by the highest 
State and federal courts, including the Court of Ap- 
peals of the State of New York, and is sound in prin- 
ciple and is as good law to-day as when the decision 
was rendered. 

The Buffalo Fish Company case was one involving 
a provision of the New York law, which made it 
unlawful, during the closed season, to “be 
possessed” of certain fish; and the answer in the case 
alleged that the fish in question were bought in 
Canada and imported into the United States for sale, 
the duty thereon having been paid, and that in so 
doing the defendant was lawfully engaged in com- 
merce, the fish having been caught in Canada at a | 
time when such taking was lawful, and that they 
were lawfully brought into the United States. This 





was held to be a good defense, the court basing its 
decision upen two propositions, the first being that | 
the statute in question did not apply to fish caught 
at a time and place without the United States where | 
such taking was lawful and lawfully transported into | 
the United States; and the second being, even assum- 
ing that the statute applied to such a case, it was 
void as an attempt to regulate commerce. 


the case was heard before the nine judges of the 
Court of Appeals, and four of these dissented, hold- 
ing the law valid on both grounds; on the first point 
five judges agreed, one judge not giving any opinion 
on the second point. So it would seem that the case 
can scarcely be taken as an authority on either point ; 
certainly not on the second, because if a law is | 
passed, which, in terms, applies to such a case, it may } 
well be that the judge who did not unite in the de- 
cision on that point would uphold the law to its | 


fullest extent. | 


Considering the decision an authority on the first | 
point, the objection can be overcome by amendment. | 
This might not, however, be so obviated in regard | 
to the second point, which is more serious. As the | 
question is a federal one, involving the construction 
and application of certain provisions of the Consti- | 
tution of the United States, already referred to, it is 
proper that the position of the courts should be 
stated, and, first, in regard to the fourteenth 
amendment. 


This provision does not prohibit the taking of 
property, but merely declares that it shall not be 
taken “ without due process of law.” 








(34) Manchester v. Massachusetts, 139 U. 8. 240. 


It has been held(35) that “the term ‘due process 
of law,’ as employed in the Constitution, applies 
only to the fundamental rights referred to in that 
instrument, and are inapplicable to mere privileges of 
legislative creation. As to these, the law of England 
furnished no precedent, but the law of their crea- 
tion determines the terms and conditions of their 
enjoyment and by what process they shall terminate.” 

And, if as has been decided in cases hereafter 
noted, the taking of game or fish is a mere boon or 
privilege, it might well be that there is no property 
therein which is entitled to the protection of that 
provision of the Constitution. 

But, admitting, for present purposes, that game 
reduced to possession in a lawful way, is property 
within the meaning of the term as so used, it may 
still be taken, provided it is done by due process of 
law; the meaning of that phrase is not always easily 
ascertained, but depends upon the circumstances of 
each case as it arises. It was defined and applied 


Pin a late case(36) involving the nature of property 


in dogs in the following language: “It is true that 
under the fourteenth amendment no State can de- 
prive a person of life, liberty or property without 
due process of law; but in determining what is due 
process of law we are bound to consider the nature 
of the property, the necessity for its sacrifice and the 
extent to which it has been heretofore regarded as 
within the police power. So far as property is in- 


| offensive or harmless it can only be destroyed by 


| legal proceedings with due notice to the owner; but 


so far as it is dangerous to the safety or health of 
the community, due process of law may authorize its 
summary destruction. As was said in Jenkins v. 
Ballantyne (8 Utah, 245, 247) : “ The emergency may 
be such as not to admit of the delay essential to 
judicial inquiry and consideration or the subject of 


| such action and process may be of such a nature or 
| the conditions and circumstances in which the act 


must be performed to effect the protection and give 
effect to the law may be such as to render judicial 


| inquiry and consideration impracticable.” 


It is interesting to note in this connection that the 
Utah case above mentioned held that a dog was prop- 
erty within the meaning of the term as used in the 
Constitution, although the United States Supreme 
Court has not gone so far. 

In a case(37) involving the validity of a statute 
of the State of New York authorizing the summary 
destruction of nets used in illegal fishing, the same 
court held that the police power is universally con- 
ceded to include everything essential to the public 
safety, health and morals, and to justify the destruc- 
tion or abatement by summary proceedings of what- 
ever may be regarded as a public nuisance; and 
after enumerating a number of instances in which the 
power may be exercised, it was stated that beyond 
these the State may interfere whenever the public 
interests demand it, and in this particular a large 





(35) Dauphin v. Key, MacArthur R. 263. 
(36) Santell v. R. R, 164 U. 8. 701. 
(37) Lawton vy. Steele, 152 U. S. 133. 
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discretion is necessarily vested in the legislature to 
determine, not only what the interests of the public 
require, but what measures are necessary for the 
protection of such interests, subject, of course, to the 


restrictions that it must appear that the interests of 


the public generally, as distinguished from those of 
a particular class, require such interference; and that 
the means are reasonably necessary for the accom- 
plishment of the purpose and not unduly oppressive 
upon individuals; and the determination of the law- 
making power, as to the objects and means, is not 
fnal, but is subject to supervision by the courts. 
The court also reaffirmed its prior declaration(38) 
that the States had power to legislate in regard to 
game and fish, such legislation being within the 
police power, a principle now universally conceded; 
and it was also held that the provision of the statute 
in question authorizing the summary destruction of 
the nets was valid, the property not being of great 
value, the court saying: “ The power of the legisla- 
ture to declare that which is perfectly innocent in 
itself to be unlawful is beyond question, and in such 


all the incidents of a criminal offense, including the 
destruction of property denounced by it as a public 
nuisance.” 

Tne same language almost was used in a New 
York case(39); and in another case this was de- 
cared to extend to a prohibition of the sale of an 
atticle of food not in itself deleterious(40); and in 
a late case(41), containing almost the last declara- 
tion of the United States Supreme Court on the sub- 
ject, it was stated that “it has been often said that 
the police power was not, by the federal Constitution, 
transferred to the nation, but was reserved to the 
States, and that upon them rests the duty of so exer- 
tising it as to protect the public health and morals. 
While, of course, that power cannot be exercised 
by the States in any way to infringe upon the powers 
expressly granted to congress, yet until there is 
sme invasion of congressional power or of private 
tights secured by the Constitution of the United 
States, the action of the State in this respect is be- 
yond question in the courts of the nation. In Barber 
v. Connolly (112 U. S. 27, 31) it was said: ‘ But 
teither the amendment — broad and comprehensive 
a it is—nor any other amendment was designed 
to interfere with the police power to prescribe regu- 
lations to promote health, peace, morals, education 
and good order of the people. * * * Whatever 
course of conduct the legislature may adopt is in a 
general way conclusive upon all courts, State or fede- 
rl. It is no part of the judicial function to deter- 
mine the wisdom or folly of a regulation by the 
legislative body in respect to matters of a police 
mature. * * * But clearly the inquiry as to the 
teasonableness or propriety of the limits is a matter 





(38) Smith v. Maryland. 18 How. 71; Holyoke Water Power Co. v. 
lyman, 15 Wall. 500; McReady v. Virginia, 4 Otto. 391. 

(39) People v. West, 106 N. Y. 298. 

(40) People v. O'Neil, 110 Mich. 324. 

(41) L° Hote v. New Orleans, 177 U. S. 587. 


ithe owner. 
|damnum absque injuria, or, in the theory of the law, 
| he is compensated for it by sharing in the general 


| benefits which the regulations are intended and cal- 
case the legislature may annex to the prohibited act 


for iegislative consideration, and cannot be the basis 
of judicial action. * * * The truth is that the 
exercise of the police power often works pecuniary 
injury but the settled rule of this court is that the 
mere fact of pecuniary injury does not warrant the 
overthrow of legislation of a police character.” 
And the court cites with approval the following 
language from 1 Dillon on Municipal Corporations 
(sec. 141): “Laws and ordinances relating to the 
comfort, health, convenience, good order and general 
welfare of the inhabitants are comprehensively 
styled ‘police laws and regulations.’ It is well set- 


|tled that laws and regulations of this character, 


though they may disturb the enjoyment of individual 
rights, are not unconstitutional, though no provision 
is made for compensation for such disturbance. 
They do not appropriate private property for public 
use, but simply regulate its use and enjoyment by 
If he suffers injury, it is either 


culated to secure. The citizen owns his property 
absolutely, it is true; it cannot be taken from him for 
any private use whatever without his consent, nor 
can it be taken for any public use without compensa- 
tion; still he owns it subject to this restriction, 
namely, that it must be so used as not unreasonably 
to injure others, and the sovereign authority may 
by police regulation so direct the use of it that it 
shall not prove pernicious to his neighbors or the 
citizens generally.” 

And, in commenting on this, the court said: “ The 
learned author in these and accompanying sentences 
is discussing the rule where legislative action oper- 
ates directly upon the property of the complainant 


,and where injuries alleged to result are the direct 


consequence of legislative action. If, under such cir- 
cumstances, the individual has no cause of action, 
a fortiori must the same be true when the injuries 
are not direct, but consequential — when his property 
is not directly touched by the legislative action, but 
is affected in only an incidental and consequential 
way.” 

The latter clause quoted applies to cases where 
the use of certain instrumentalities is prohibited; 
the effect of the prohibition being merely an incident 
to the main object to be accomplished by the statute. 
Many other cases might be referred to, but it is 
unnecessary, as those cited serve to illustrate where 
the court stands. What has been said related to 
property in which the ownership is absolute, and 
which is subject only to the general police power; 
there is reason for believing that the rule would 
be much stronger in regard to game, the property in 
which, as already noted, is at most only qualified. 

This property in game, and its position before the 
law was under consideration by the United States 
Supreme Court in a case(42) involving the validity 
of a law of Connecticut, which, among other things, 


| prohibited the transportation beyond the State of 





(42) Geer v. Connecticut. supra 
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game killed therein, although such killing was law- 
ful, and the court, in upholding the law, considered 
the nature of the property in game, holding as to 


game in a staté of nature, the property was in the | 


State for the benefit of its people; that a State, by its 
law-making power, could regulate or absolutely pro- 


hibit the taking of game, as it saw fit; that no one | 
had any natural right to take game, such right being | 


a mere boon or privilege which the legislature could 
grant or withhold at pleasure; and, quoting from 
a California case(43): “It is not the subject of pri- 
vate ownership, except in so far as the people may 
elect to make it so; and they may, if they see fit, 
absolutely prohibit the taking of it, or any traffic 
and commerce in it, if deemed necessary for its 
protection or preservation, 
And it was distinctly held that the law was a proper 
exercise of the police power, saying: 

“ Aside from the authority of the State, derived 
from the common ownership of game and the trust 
for the benefit of its people which the State exercises 
in relation thereto, there is.another view of the power 
of the State in regard to the property in game, 
which is equally conclusive. The right to preserve 
game flows from the undoubted existence in the 
State of a police power to that end, which may be 
none the less efficiently called into play because by 
doing so interstate commerce may be remotely and 
indirectly affected (citing authorities). Indeed, the 
source of the police power as to game birds (like 
those covered by the statute here called in question) 
flows from the duty of the State to preserve for its 
people a valuable food supply (citing authorities). 
The exercise by the State of such power, therefore, 
comes directly within the principle of Plumley v. 
Massachusetts (155 U. S. 461, 473). The power of 
a State to protect by adequate police regulation its 
people against the adulteration of articles of food 
(which was in that case maintained), although in 
doing so commerce might be remotely affected, 


necessarily carries with it the existence of a like | 


power to preserve a food supply which belongs in 
common to all the people of the State, which can only 
become the subject of ownership in a qualified way, 
and which can never be the object of commerce, ex- 
cept with the consent of the State and subject to the 
conditions which it may deem best to impose for the 
public good.” 

The expression in regard to interstate commerce 
is significant and will be noticed hereafter. 

In another case(44), the effect of which has often 
been misapprehended, the same court, in considering 
a question in relation to dogs, made some interesting 
observations. 

The case was one brought by the owner of a dog 
to recover damages for its death. Under a law of 
Louisiana it was provided that dogs owned by citi- 
zens of that State should be personal property and 
placed under the same guaranties of law as other 


(43) Ex parte Maier, supra. 
(44) Sentell v. R. R., supra. 


or the public good.” | 


— 
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| personal property, provided they were returi 
| assessment, and that the assessed valuation 
| be the limit of recovery in an action for dé 
injury to the animal; if not on the assessment-roll, 
however, they were not to be entitled to protection; 
|there was also an ordinance of the city. of New 
Orleans imposing a license, as a condition for their 
running at large. The defense was that the dog was 
neither listed nor licensed. In the lower court the 
| plaintiff had judgment, which was reversed on ap- 
| peal, and this reversal was affirmed by the United 
| States Supreme Court, to which the case was taken 
|on a writ of error. 

The court held that by the common law, as well as 
| by the law of most, if not all, of the States, dogs are 
so far regarded as property that an action would lie 
| for their conversion or injury; that, in the absence 
|of a statute, they were not the subject of larceny; 
| that the property in dogs is of an imperfect or quali- 
| fied nature, and that they stand, as it were, between 
lanimals ferae naturae in which until killed or sub- 
| dued there is no property, and domestic animals, in 
| which the right of property is perfect and complete. 
“They are not considered as being upon the same 


ed for 
should 


ith or 


| 
plane with horses, cattle, sheep and other domestic 


animals, but rather in the category of cats, monkeys, 
parrots, singing birds and similar animals kept for 
pleasure, curiosity or caprice. They have no intrin- 
sic value, by which we understand a value common 
to all dogs as such and independent of the particular 
breed or individual. Unlike other domestic animals, 
they are useful neither as beasts of burden for drait 
(except to a limited extent), nor for food. . 
Acting, upon the principle that there is but a qualified 
property in them and that, while private interests 
require that the valuable one shall be protected, pub- 
lic interests demand that the worthless shall be ex- 
terminated, they have, from time immemorial, been 
considered as holding their lives at the will of the 
falling within the police 
power of the several States. Laws for the protection 
of domestic animals are regarded as having but a 


legislature and properly 


limited application to dogs and cats, and, regardless 
of statute, a ferocious dog is looked upon as /tostis 
humani generis, and as having no right to his life 
which man is bound to respect.” 

The court held also that even if they were to be 
regarded as property in the fullest sense of the word, 
they would still be subject to the police power and 
might be destroyed or otherwise dealt with as, in 
the judgment of the legislature, is necessary for the 
protection of its citizens; that it was purely within 
the discretion of the legislature to say how far dogs 
shall be recognized as property and under what re- 
strictions they shall be permitted to roam the streets. 

The distinction between dogs and other domestic 
animals is also illustrated by the rule that the owner 
of the latter is liable for all trespasses committed 
thereby without proof of negligence(45); while as 


to dogs proof of scienter is generally necessary (46). 





(45) Muller v. McKesson, 72 N. Y. 195. 


(46) Shaw v. Craft, 37 Fed. R. 317; Smith v. Donohue, 49 N.J.L. 548. 
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larceny seems to be whether it is useful or good for 
food(47); but this seems rather unusual, in view 
of the faithfulness, as well as the well-known use- 
fulness of dogs in general. 

A dog alive may not be the subject of larceny; he 
may be so after death if his flesh or hide be of 
yalue (48). 

Ordinarily, wild animals, reduced to possession 
and upon which labor, representing value, has been 


bestowed, are the subject of larceny; so held in | 


regard to a fur-bearing animal caught in a trap(49); 
but it was held otherwise by another court; erro- 
neously, it would seem(50). Fish in private waters 
are still under the control of the legislature(51). 
And wild game caught or killed contrary to law 
remains the property of the State and may be re- 
daimed by it as the true owner(52). 

And game killed on an Indian reservation by an 
Indian and by him sold to another Indian, by whom 
itis taken off the reservation, with the intention of 
slling it outside the State, becomes, when off the 
reservation, subject to the State laws, though the 
killing was lawful(s53). 

It is apparent, from what has been said, that a 
law which expressly prohibits the possession during 
the closed season of game, no matter where or when 
captured, is a reasonable and valid exercise of the 
police power; that the necessity for or the wisdom or 
expediency of such a law is for the legislature to 
determine, and that while the United States Supreme 
Court has not expressly passed upon the question, 
ithas done so, in effect, and has stamped with its 
approval such a law by which it has said in a general 
way in regard to laws of a similar nature. 

That such laws are necessary for the protection 
of the game of a State a matter of common 
knowledge. The error into which courts which have 
held the contrary have been drawn arose from a 
misunderstanding of the nature of the property in 
game, dead or alive; and in an attempt, as it seems, 
of the judicial branch of the government to usurp 
the prerogative of the legislative branch in deciding 
questions of policy and expediency. Fortunately 
that cannot be said of the federal Supreme Court in 
regard to its treatment of this subject. No game or 
fsh law which has been passed upon by it but has 
been upheld to its fullest extent. 

A brief statement only is necessary to show that 
the provisions of the Constitution preserving to citi- 
zens the equal protection of the law and prohibiting 
the States from making or enforcing any law 
abridging the privileges or immunities of citizens of 
the United States are not infringed by the class of 
laws under consideration. 


is 


(47) Bl. Com, 292-3; Harvey v. Com., 23 Grattan (Va.) 941. 

(48) Rex v. Halloway, 11 E. C. L. 841; Vantreese v. McGee (Ind.), 
WN. E. 318. 

(49) State v. House, 65 N. Car. 315. 

(30) Norton v. Ladd, 5 N. H. 2038. 

(51) People v. Doxtater, 75 Hun, 472. 

(52) Thomas v. N. P. Express Co., 72 Minn. 185. 

(53) Selkirk v, Stevens, 72 Minn. 335. 


The test as to whether an animal is the subject of 


It has been decided that a State can prohibit the 
use of oyster beds in the waters of the State by 
citizens of other States; that as fish are the common 
property of the people of the State, a citizen of 
another State is not invested by the Constitution 
with any right therein(54). 

The clause of the Constitution in question only 
applies to such rights as are in their nature funda- 
mental, which belong of right to the citizens of all 
free governments(55). 

And a State may distinguish, select and classify 
objects of legislation, and necessarily this power 
must have a wide range of discretion(56). On a 
more general subject, and one in regard to which no 
question of qualified property arose, it was held that 
regulations respecting the pursuit of a lawful trade 
or business being an exercise of the police power are 
within the authority of the State and form no sub- 
ject for federal interference, unless they are so 
utterly unreasonable and extravagant in their nature 
and purpose that the property and personal rights of 
the citizen are unnecessarily and in a manner wholly 
arbitrary, interfered with or destroyed without due 
process of law(57). 

And a State may lawfully impose a license for 
the privilege of hunting upon citizens of other 
States, which is not imposed on its own citizens(58). 

It remains to be seen whether such legislation 
contravenes the constitutional provision in regard to 
commerce. As has been already noted, the court 
held in the case referred to(59), when the question 
was raised and carefully considered, that a statute 
which allowed the taking of game and its use and 
disposal by citizens of Connecticut, within its bor- 
ders, but prohibited its transportation beyond the 
State, was a valid law; that the State had a right to 
say that a thing which belonged to all the people 
in common, while it might be an article of merely 
State or internal commerce as among the people of a 
State, yet could never become an article of interstate 
commerce. The distinction between internal or 
purely State commerce and interstate commerce was 
clearly defined. The court, it is true, did not, in 
express terms, decide that game under some circum- 
stances might not be an article of interstate com- 
merce; but it is worth while to examine carefully 
the language of the court, for it seems apparent that 
enough was said in that case to sustain, and, perhaps, 
give practical application to the declaration of Chief 
Justice Marshall(60), that “that which belongs to 
commerce is within the jurisdiction of the United 
States, but that which does not belong to commerce 
is within the jurisdiction of the police power of the 
State; ”’ and, as it appears from the language already 





(54) McCready v. Virginia, 94 U. S. 391. 
(55) Carfield v. Coryell, 4 Wash. C. C. 380; Scott v. Sandford, 60 
U. S. 773. 
(56) Magown v. Bark, 170 U. S. 293, and cases cited. 
(57) Gundling v. Chicago, 177 U. S. 183. 
| (58) In re Eberle, 98 Fed. R. 295. 
(59) Geer v. Connecticut, supra. 
(60) Gibbon v. Ogden, 9 Wheat. 189; see also Presser y. Illinois, 
1 U. 8. 252, 
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quoted, that game laws are within the police power, 
the solution of the problem does not seem difficult. 

Before quoting further from the case referred to, 
some observations, of a general nature, will be 
proper. 


The application of the doctrine of the “ original 
package cases” to this class of legislation seems not 
to have been claimed, nor is its bearing on the ques- 
tion apparent; but it is worth while to look at the 
cases on the subject. 


It was early held that the right to import included 
the right to sell(61). It was also held that a State 
might absolutely prohibit the manufacture within 
its limits of liquor, and could prohibit the sale 
therein of liquors so manufactured(62); but that 
liquor, being a well-recognized article of commerce 
and property, in the ordinary sense, its importation 
from another State and its sale in the original pack- 
ages could not be prohibited(63). 

To overcome the effect of the “ original package ” 
decisions, congress passed an act(64), the ‘* Wilson 
Bill,” so-called, whereby -the State regulations in 
regard to liquors were made applicable as soon as the 
article came within the State, whether in the original 
package or not; and this act was assailed as being 
unconstitutional, but was held valid(6s). 

While a State cannot exclude an article which 
has been generally recognized by congress and by the 
usages of trade as an article of commerce, if, in 
itself healthful, or an article of food(66), yet it can 
prohibit the manufacture and sale within its limits 
of an article, healthful in itself, which might become 
an article of commerce(67); and the manufacture 
may be prohibited, even though its purpose is for 
export(68); the intent of the manufacturer cannot 
make it an article of interestate or foreign com- 
merce(69). 


has begun to move as an article of trade from one 


State to another, commerce in that commodity has | 


commenced(7o), and that any carriage of goods 
which crosses a State line is commerce(71). 
the -State can forbid any commerce or traffic in 


game(72), it would seem that if its export is for- | 
bidden, the person who receives it from a State | 


forbidding such export, necessarily violates the law, 
and can get no valid title to such game as property, 
even in another State, particularly if the possession 
of such game is prohibited by the laws of the State 
in which he resides. No right, entitled to the pro- 





(61) Brown v. Maryland, 12 Wheat. 447. 
(62) Mugler v. Kaneas, 123 U. S. 623; Kidd v. Pearson, 128 U.S. 1. 


(63) Bowman v.-R. R., 125 U. S. 465; Leisey v. Hardin, 135 U. S. | 


100. 

(64) Stat. at L. 313. 

(65) In re Rohrer, 140 U. S. 545. 

(66) Schollenberger v. Pennsylvania, 171 U. 8. 1. 

(67) Powell v. Penna., 127 U. S. 678; Plumley v. Massachusetts, 
155 U. S. 462. 

(68) Kidd v. Pearson, supra. 

(69) U.S. v. E. C. Knight Co., 156 U. 8. 1.. 

(79) The Daniel Ball, 10 Wall. 557. 

(71) Ex parte Koehler, 30 Fed. R. 869. 

(72) Geer v. Conn. supra.; Ex parte Maier, supra. 


| errors which this argument involves are manifest. 


It was said that when a commodity | 


As | 


—== 


' tection of law, can be acquired through the violation 
| of a statute; so that if each State will pass a statute 
| prohibiting the export of game, the field will be 
| pretty well covered, except as to game imported from 
abroad. 

Returning, now, to the leading case(73), the court 
said, on this subject of game being an article of 
commerce: “It was said in the discussion at the 
bar, although it be conceded that the State has an 
absolute right to control and regulate the killing 
of game as its judgment deems best in the interest 
of its people, inasmuch as the State has chosen to 
allow the people within her borders to take game, 
to dispose of it and thus cause it to become an 
object of State commerce, as a resulting necessity 
such property has become the ‘subject of interstate 
commerce, hence controlled by the provisions of 
United States Constitution (art. 1, sec. 8). But the 
It 
presupposes that where the killing of game and its 
sale within the State are allowed, it thereby becomes 
commerce in the legal meaning of that word. In 
view of the authority of the State to affix conditions 
to the killing and sale of game, predicated as is this 
power on the peculiar nature of such property and 
its common ownership by all the citizens of the 
State, it may well be doubted whether commerce is 
created by an authority given by a State to reduce 
game within its borders to possession, provided such 
game be not taken, when killed, without the juris- 
diction of the State. The common ownership im- 
parts the right to keep the property, if the sovereign 
so chooses, always within its jurisdiction for every 
purpose. The qualification which forbids its removal 
from the State necessarily entered into and formed 
part of every-transaction on the subject and deprived 
the mere sale or exchange of these articles of that 
element of freedom of contract and of full ownership 
which is an essential attribute of commerce.” 

And in another passage, already quoted, in speak- 
ing of the police power of the State, the court held 
that such power could be exercised in a case of this 
|nature, “even though commerce might be remotely 
affected.’ 

In view of what was said in that case there is little 
doubt that the court would sustain a law against 
“having in possession,” even though it apply to 
game lawfully taken in another State or outside the 
limits of the United States. If a State can lawfully 
| permit the killing of game within its borders and 
allow traffic therein, and yet say to the purchaser, as 
well as the first-taker, that he shall not dispose of the 
property by transporting it beyond the State, it 
would seem that a law applied to the possession dur- 
ing the closed season of foreign-killed game would 
also be valid. 

This would certainly be true if the laws of every 
country forbid the export of game; for the court in 
‘the Geer case cited says, in one place, in speaking 
of game: “And which can never be the object of 
commerce, except with the consent of the State and 


(78) Geer v. Connecticut, supra. 
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subject to the conditions which it may deem best to 
impose for the public good;” and in another place: 


“The qualification which forbids its removal from | 


the State necessarily entered into and formed part 
of every transaction on the subject and deprived the 
mere sale or exchange of these articles of that eic- 
ment of freedom of contract and a full ownership 
which is an essential attribute of commerce.” 

In another case (74) the right of a State to regu- 
late the killing of game was upheld. That was the 
case of an Indian accused of killing elk contrary to 
a law of the State of Wyoming not on the reserva- 
tion. but on unoccupied public lands of the United 
States within the borders of the State. Before the 
late Territory of Wyoming was formed, the United 
States by treaty with the Bannock Indians, of 
whom defendant was one, said Indians still main- 


taining their tribal relations, had given this tribe | 


the right to live on unoccupied public lands of the 


government, subject to certain restrictions, the 


lands upon which the elk were killed were of that | 


class. This right was expressly recognized and 
preserved in the act creating the Territory of 
Wyoming; but was not so preserved when 
State was created, the enabling act having the 
usual c’ause that “the State of Wyoming is hereby 
declared to be a State of the United States, and is 
hereby declared admitted into the Union on an 


equal footing with the original States in all respects | 


whatever; (75) this being simply a declaration of 
the general rule presupposing that States, when 
admitted into the Union, are endowed with powers 
and attributes equal in scope to those enjoyed by 


States already admitted, that therefore the mere | 


admission of this particular State, without expressly 


reserving that right effected a repeal by implication | 


of that portion of the treaty giving those Indians 
aright to hunt upon such lands; and that, there- 
fore, the law of Wyoming was voted and applied 
to the case before the court, one of the essential 
attributes of sovereignty in the State being the 
tight to regulate the killing of game within its 
borders, even upon unoccupied public of 
the United States. 

It was not there decided whether such a law in 
the absence of any express declaration of congress 
to the contrary, would apply to game killed upon 
a reservation by Indians: but it is probable that 
such would not be the case, unless congress ex- 
pressly so stated.(76) It was held that such a law 


lands 


would apply to the Seneca Indians on their reserva- | 


tion in the State of New York;(77) the facts were 
exceptional, and this case would not be an au- 
thority on the general proposition. 

And the fact that game has been killed does not 


(74) Ward v. War Horse. 163 U. S. 505. 
(75) 20 Stat. at I, 222, sec. 1. 





(76) Worcester v. Georgia, 6 Pet. 515: In re Crow Dog, 109 U. S. 
556; U. S. v. Kagama, 118 U. 8. 375; Thomas v. Day, 169 U. S. 264; 


State v. Cooney, £0 N. W. Rep. (Minn ) 696; U 8S. v. Thomas, 151 
U.S. 577. 
(77) People v. Pierce, 18 Misc. (N. Y.) 83. 


the | 


change the relation of the law-making power to it, 
but it is still subject to control.(78) 

Just what effect the Lacey law(79) will have 
on these questions and how far its provisions will 
be upheld by the courts remain to be seen; it is prob- 
able that the clause at the end of section 5 declaring 
that game brought into a State shall be subject to the 
exercise of the police power to the same extent and 
in the same manner as though such animals and 
birds had been produced in the State or territory, 
and shall not be exempt therefrom by reason of being 
introduced therein in original packages or otherwise, 
was inserted because of the decision on the liquor 
case already referred to(80) to avoid the applica- 
tion of the original package decisions to this ques- 
tion; it is not clear that congress intended to declare 
that game was or could be an article of interstate 
commerce; nor that it could have done so, had it so 
intended; for, as has been decided, it rests with the 
States to fix the status of such an article, as it is not 
a commodity, or an article of commerce, in the com- 
mercial sense, unless so declared by the States; in 
this connection, it is, however, interesting to notice 
what has lately been said in regard to the original 
| packages and when an article imported loses its 
commercial character and becomes a part of the 
common mass of property in a State, and thus sub- 
ject to its laws(81): 7 

“ Original packages of imported goods consist of 
the boxes, cases or bales in which the goods were 
shipped and not the smaller packages therein con- 
tained, although these are the packages in which the 
| goods are put up by the manufacturer; and when 
the package in which the goods are shipped reaches 
its destination for use or trade and is opened and 
the separate packages therein exposed or offered for 
sale these become incorporated into the mass of prop- 
erty and subject to local taxation, like other property’ 
in the State.” 


After.it has become a part of the common mass 
of property it would, of course, be subject to State 
laws to the same extent as game captured within the 
limits of a State. 

What would be an “original package” of game 
| seems not to have been decided; but the application 
of the doctrine to such articles would be difficult ; 
but if applied at all, the Lacey act would prevent 
its use to protect violators of the law. 

There is good ground for the belief that an early 
| decision of the United States Supreme Court on the 
| question would greatly further the cause of game 
protection in the United States; and would, in fact, 
accomplish more, by setting at rest questions now in 
| doubt, than is possible through any act of congress. 
| In another case(82) the United States Supreme 
| Court, in construing the Wilson Bill already referred 


| 
| 








(78) Merritt v. People, ewpra; In re Derringer, 108 Fed. R. 623. 
(79) Act of Congress of May 25, 1900. 

(80) In re Rohrer, 140 U. 8. 545; followed in Scott v. Donald, 165 
| U. 8. 58; Vance v. W A. Vandercook Co, 170 U.S 439. 

| (81) May v. New Orleans, 178 U. S. 496. 

(82) Rhodes v. Iowa, 170 U. 8. 412. 
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to, held that it did not, in terms, or by implication, | required for graduation. Throughout we find them 
make the imported article subject to State laws | striving to train men for a practical profession. It 
until it had reached its final destination in the State.| is true that Columbia makes a somewhat more 
The court referred to, but did not decide, the ques- |ambitious statement of its aims, “to encourage 
tion whether congress had the constitutional power | scholarship and research” and “ for the conduct of 
to go farther than this and say that the State thus | public affairs,” but as her curriculum is drawn on 
might operate upon imported articles as soon as they | the same lines as other leading schools we may 
entered the borders of a State, or before they had | fairly assume that her degree of LL. B. is intended 
reached their destination in the State. It would to represent that the holder is well trained to prac- 
seem doubtful if such a law would be valid, because | tice his profession. In other words, no school in 
a State law which might operate the instant an | this country has dreamed of such a thing as becom- 
article entered its boundaries might, in effect, serve | ing a merely academic institution for the purpose 
to prevent importation at all, thus doing that which | of training theoretical jurists as contradistinguished 
the Constitution says a State cannot do. |from jurists trained to handle our living, ever- 
The construction put upon the first of the “ origi- | developing system of law. One may surmise that 
nal package” decisions already referred to(83) by | President Patton may have had some such academic 
later cases(84) is that even in the absence of an act | institution in his mind when he spoke at the Penn- 
of congress, an imported article, though still in the | Sylvania Law School celebration. The learned presi- 
original package, becomes subject to State laws after | dent lamented the want of true jurists, and hoped 
it is sold by the importer, just as it would before | for the future appearance of philosophical legal 
being sold, if the original package is broken. | writers, as in the olden times. Probably the speaker 
Josern B. THompson. | was not aware that we have legal writers of deep 
New York, September, 1901. | philosophical thought and profound research, but at 
| the same time these men are sound, practical law- 
ge EH |yers of the present age. All legal educators will 
recognize the fact that our profession must be 
taught as a living, practical thing, and no law school 
has failed to grasp this important truth. Let any 
university attempt to confine its efforts to imaginary 
philosophical legal theories to the exclusion of liv- 
ing law, and its efforts will surely fail. 


LEGAL EDUCATION AND PREPARATION 
THEREFOR. 


An Appress DEeELivereD Berore LecaAL EpucatioNn 
SECTION OF THE AMERICAN Bar ASSOCIATION, DEN- 
ver, CoLo., AUGUST 23, I9OI. 


By CLanence D Asmuer, LL. D., Dean of New York University Our law schools strike the true note when they 
Seer Ontonal announce that they design to train men for the 
practice of the profession. 


During the last thirty years it has grown evident 
that legal education must come from the law schools. | 645 fairly be considered as to what preparation 
The modern law office with its trained force of | should be required therefor. In the last five or six 
stenographers and its rush of business is not the | years the idea has been growing among legal edu- 
place for study. The old gradually gives way to the |cators that a college degree should be required, and 
new, and the modern needs for the training of a 


| although the fact is recognized that all schools are 
lawyer are met by the modern law school. Hence | yo able to reach this standard of entrance at present, 


these schools must decide what that education shall "yet it is deemed by many as the ideal to be attained, 
be, and they, only, can properly determine what | j¢ possible. 

shall be the preliminary preparation. To correctly | ON ag SRR eS ee ea 
work out this problem we should first clearly under- ie ringer Peal ciidine. er. cig tae 
Miia dace’ he, dw alia Gk ‘thee tee wchetl. and |™ essential element in making a lawyer, using the 
wh wi thi Spay epee a ~ hae term in its broadest and best sense, then no one 
rhethe S 3 ‘ : ; 

“ ae sl f Ae pathic: <P ERONE ot wees (oO doubt that the law schools should strive for 
“<s nr nage pay all eities alt tie aie re that goal, and all should pull together for that end. 
aw schoo a s : 

oe ‘ But this has by no means been demonstrated, and 

that the legal educators of this country believe that c aoe s 
their work should be confined to training lawyers many sincerely doubt whether it is a consummation 
training men for the practice of a technical colitas: to be desired. True, it is difficult to gstablish just 
It is clearly the design of our law schools “to afford what is requisite or most available, and it is easy 
awe ge fal ¥ eis to fix upon a college degree as an iron-clad test 

such a training in the fundamental principles ot | -. ag <i eee tt 

English and American law as will constitute the without discrimination as to what any specific degree 
‘ , ° : ignify al it i y an 

best preparation for the practice of the profession in | ™*Y signify, provided only it is conferred by 
any place where that system of law prevails” — institution in good standing. Harvard, I believe, 
thus speaks Harvard, and this seems to express the | VS the first law school to adopt the degree require- 
K ee tries rere it is signi at this 
general view. This expressed aim is further demon- | ™&"t_ for entrance, and a ” roogatta a re 

strated by an examination of the various courses | °*@tlom came at a time when that school P 
. plexed to know how to accommodate its inrush of 
on cache tintin tacks fous ee Te students. It may perhaps be questioned 
ry. Re Spickler 43 Fed. 655: Re Harmon, id. 372 iy *“" whether the gentlemen of that faculty would have 

; " . 655; , id. 372. 


Keeping this aim steadily in view, the question 
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adopted just this particular test, if the necessity of 
the case had not suggested it as a convenient solu- 
tion of their difficulty. There are other considera- 
tions which render this a tempting requirement to 
such schools as are in so fortunate a position as to 
\\enforce it. Thus it insures a pleasant class of stu- 
dents to teach, because, as a broad, general rule, the 
college graduates will a more polished set. 
Again such a requirement attracts college students 
because they prefer to 
element. There is also 
school which 
department. 

nized this as 
that account 
faculty. 


be 


associate with the college 
glory to be gained for the 
announces itself as a purely graduate 
Some university trustees have recog- 
a good business move, and wholly on 


But none of these very practical considera- 
tions have any real weight in the discussion. 


In the very thoughtful paper read to you last year | 

. . ° ° e ° | 

by Dr. Lewis, this question is suggested, and it is | e s 
| must have general education, but it does not seem 


worth while to 
address. 


recall here a few lines from that 


Dr. Lewis says, “I cannot help regarding 


it as fortunate that the present discussion regarding | 


standards of admission among the better 
schools, seems to begin with, and be confined to the 
question, ‘Should we require a college diploma for 
admission?’”—yet it would seem _ proper 
before law schools require their students to attain a 
certain scholastic standard, 


especially when 


should ask 
scribed as 


themselves, whether the 
to obtain this 
adapted to the work which is required of the law 
student. In other words, the first duty is to inquire 
what information, what kind of mental training is 
necessary for one who would study law. 


studies pre- 
necessary 


lege education, and one is almost tempted to say 
that the curriculum neither is, nor, perhaps, should 
be, the most important part of college life. Our 
American colleges play a great role in developing 
character in all its phases, in educating its students 
through friction with each other, in teaching men 
to cultivate the arts of friendship and good-fellow- 
ship. If anyone doubts this let him read the many 
recent speeches of one of our great modern leaders 
in educational thought, President Hadley, of Yale, 
and see how unerringly he perceives the true duty 
of the college. 

The University Club of New York city recog- 
nizes this when it refuses to consider professional 
degrees as qualifying men for membership, upon 
the ground that the college degree signifies that 
life of good fellowship which the club seeks, while 
the other degrees do not. All honor to these 
colleges for training up true American imanhood, 
but does this necessarily indicate that the college 
life better fits a man to study law, to train himself 
to practice law. The American college stands for 
social development in its best sense. This social 
training is a fine thing in itself and it may well be 


acquiesced in the request of their law 


law | 


that | 


degree are | 





granted that a great lawyer is very much stronger 
if he possesses all the qualities of broadly-educated 
manhood, the physique of the athlete, deep knowl- 
edge of men, a wide comprehension of literature 
and the arts, in fact all possible attainments, but can 
we say that the legal educator should properly con- 
cern himself with these things? He may, as an 
individual, point out the advantages of a 
liberal education, but it not seem to be his 
duty or his province to enforce these views by 
making them an essential to the study of law. 


It 


school demands 


great 
does 


cannot be social development that the law 


for its students, and must, there- 
fore, be the mental training. 

Given a mind well trained, thoroughly capable of 
| deep legal study and of pursuing legal thought, 
what more should the law school properly demand 
of an intending student? It is true that such a mind 


| necessarily to follow that a college education is the 
only means of obtaining this or in many cases even 
the best. Suppose a man trained by the best teach- 
ers here and in Europe, a man who has not found 
the subjects he sought in any one university but in 
many, while he has never taken a degree. Such a 


| man applies at Harvard for admission to the law 
that | 
standard involves as much time and labor as is rep- | 
resented by a college diploma, that the faculties | 


school, offering to take all the college examinations 
requisite for a degree from freshman matriculation 
to senior finals, should he be refused admission 
while the holder of a degree from some college 
exacting far less is received at once? 
somewhat arbitrary. 


This seems 
Are we legal educators sure 
that the best material for our future great lawyers 
is necessarily confined to the ranks of our college 


graduates, and are our best law schools doing their 
In pursuing the inquiry thus suggested it is well | 


to consider here the many objects sought by a col- | 


highest duty to. our profession and our country 
when they take this stand? I have been at some 
pains during the last few years to ascertain what it 
is which induces college graduates to select one law 
school over another, and I have been much sur- 
prised to learn that in a large number of cases the 
selection is made because they believe they will find 
more pleasing associates there, and not because 
they have made intelligent inquiry as to the merits 





of the school. In other words, in seeking the place 
where they are to be trained for their life work they 
look to the social side almost entirely. You will 
rarely find one of them who has the least apprecia- 
| tion of the advantages offered. On the other hand 
among the brainy, ambitious men not holding ¢ollege 
degrees, one will find an intelligent interest in just 
such questions. They wish to know all about the 
faculty, what methods they pursue and what advan- 
tages are claimed. Other things being equal, is it not 
a mistake to shut out such men. It may be replied 
that they will not be shut out, that if they find they 
must have the college degree they will take the 
college course, and be all the better for it. This 
| may be true in a few cases but I doubt very much 
| whether it is in the majority of instances, and even 
‘supposing that a number of these men could and 
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would allow themselves to be forced into the col- 
leges, that does not necessarily show that the law 
schools are justified in thrusting upon them benefits 
which are not necessary for their legal career. It is 
very advantageous to walk with grace and ease, shall 
the law school, therefore, insist upon a preliminary 
course in dancing? 

But if it is the mental training wholl~. or perhaps 
the mental training combined with the acquisition of 
certain lines of information, which is sought, what 
justification is there for demanding that this training 
and acquisition must be obtained in a certain way or 
that it must be evidenced in one way only? Why 
not make our entrance requirements sufficiently 
high, and then offer examinations which shall prop- 
erly test the applicant, accepting perhaps college 
degrees in some cases as equivalents. Just what 
those requirements should be is a question to be 
solved and no more valuable work can be done than 
to discuss the question from all standpoints. 

As far as mere mental training is concerned, 
power of thought, concentration and close analysis, 
with ability to take a strong mental grasp of legal 
questions, I am by no means satisfied that the best 
equipment is necessarily obtained at the college. 


many years the conclusion has been forced upon me 
that the sharp training of actual life, the mental fric- 
tion of fighting with the world, if accompanied with 
a good education, such, for instance, as a New York 


High School will give, with, perhaps, a year or two | 


in the City College, generally puts its possessor in a 
more advantageous position for his legal work, men- 
tal powers being equal, than is occupied by his 
competitor with a college degree. This does not 
mean that a college education is not an advantage 
to the man as such. No, the college man has 
gained much that the other has not, but in gaining 


this he has lost in concentration and pure mental | 


power or, rather, he has not gained as rapidly in this 
direction because he has had other things to occupy 


his thoughts; his general social culture has, to some | 


extent, interfered with the special mental develop- 
ment which the law student requires. My conten- 


tion is simply that the law school is going beyond | 


its legitimate functiors when it demands more for 
entrance than a suitable equipment for its course. 


for its degree severe and searching. 

In my opinion the law degree should represent 
solely legal training of the highest character, and 
the general social and broadening influences should 


degree. 

This argument, by no means, opposes the rapid 
increase in the entrance requirements for law 
schools, which has taken place all over the country 
during the last few years; on the contrary, I am 
heartily in sympathy with this advance and support 
it thoroughly. But just what should these require- 
ments be? The very interesting address of Dr. 











Lewis, to which I have referred, is full of sugges- 
tion on this point, and it will repay careful study. 
My own belief is that it would be wise for the 
would-be law student to take the general educational 
course of our best universities through sophomore 
year, and from that time on to select his courses 
with reference to his professional work. If he has 
ample time and means, I should advise deferring his 
strictly technical study until he has completed his 
full college course, but during these last two years 
he can pursue subjects which will be valuable to him 
in his professional life and yet liberalizing at the 
same time. For instance, a broad two years’ course 
in history would certainly be preferable to the 
higher mathematics. But, if he has not time and 
means to spare, I would have him shorten his time 
in the college and not in his professional work. lf 
during these last two years he combines the study 
1 have suggested with some technical legal courses, 


' he will not be narrowing himself too much, and at 
| the same time the university which gives opportunity 


for some professional study, as under-graduate work, 
will not only help these men, but do untold good to 
general students who take such courses as part of 


| their liberal study and for its mental discipline. | 
After closely observing students of all kinds for | 


am sometimes asked why I should deliver a course 
on pure contact to the students at Bryn Mawr, the 
duplicate in method and subject-matter of that given 


|to my home law classes, and whether we expect 


these girls to become lawyers. Nothing is further 
rom our thoughts, and these courses are given 
simply for the mental discipline which they involve. 
Our experience in this rather novel field has been 
most gratifying, and has more than ever convinced 
me that no better means of pure mental training 
exists than the study of some legal topic, such as 
contract, where a special opportunity is offered for 
thought development. Our universities are waking 
to this idea, but in many cases the best results are 
not obtained because the courses are more or less 
elementary or consist of so-called constitutional or 
international law. Once let our universities .permit 


| some, undergraduate law courses, conducted in a 


manner which will allow the best law schools to 
accept them as equivalents, and much has been 
gained both for the college at large and our pro- 


| fession in particular. 
Let it require such equipment irrespective of how 
it may be obtained and then make the requirements | 


While I am sure that the college work is inevitably 
growing into some such line as I have above sug- 


| gested, I still feel that the law schools should not 


aim to make the mere holding of a college degree 
the sine qua non of entering their doors, but should 


offer examinations of the character they may ulti- 
be left to the college and be represented by its | 


mately determine, for those who have obtained 
their education in some other way. If this idea 
should finally be adopted, then we could all study 
the question as to just what subjects should be 
demanded and what tests should be required. For 
instance, a New York college which has accepted 
the regents’ fifty or sixty point diploma, but now 
considers that insufficient, might add various other 
specified subjects and could accept regents’ examina- 
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tions for them. My doubts arise as to the propriety 
of compelling a college degree simply because it 
represents certain social training. If this is not the 


element sought, then why not offer examinations in 
lieu thereof? 


Whatever views we may take as to preliminary | 
I am satisfied that all preparatory | 


requirements, 
work should be completed before the student is al- 
lowed to enter the law school. All his time in the 
school should be devoted to his law studies and not 
diverted by harassing attempts to work off condi- 
tions on preliminary subjects. 

When the question of preliminary requirements 
‘s passed there is less difficulty in agreeing upon the 
general lines of work in the school itself. Never- 
theless, there is still a difference of opinion upon 
some points even here. 

The majority of legal educators will agree that 
three years, or, at any rate, an equivalent in time 
should be demanded for the law school degree. A 
study of law school circulars seems to indicate that 
from thirty to forty-two hours’ lecture-room work 
per week represents the required time for a degree, 
that is to say, from ten to fourteen hours per week 
for three years of eight or nine months each, or a 
total of from 1,200 to 1,600 hours. ‘This test is not 
always an accurate guide, because everything de- 
pends upon the severity of the required examinations 
which each faculty must determine for itself. 


It has been seriously questioned whether a recess 
of four or five months is requisite for a law student, 
and the summer courses already offered appear to 
indicate that many students are glad to avail them- 
selves of a summer term.. It would seem possible 
to divide a school course into periods of eight and 
four months. In this way any student taking the 
two summer terms of four months each could ob- 
tain his degree in two years and accomplish as much 
as can now be done in three. On the other hand, 
such students as desire the vacation could take their 
course as at present. Summer work is not easy to 
arrange, and many difficulties present themselves, 
but in view of the necessity for saving time it would 
seem as though some such step must ultimately be 
taken by the schools of the country. 


It is quite noticeable that the tendency is con- 
stantly towards a more thorough treatment of the 
great underlying subjects, and this is especially 
noticeable in the case of equity jurisdiction. It may 
be hoped that the future years will show the result 
of this work and that the bench and bar will have 
a more thorough knowledge of this subject. For 
some years past the lawyer or judge who has 
possessed anything more than an elementary grasp of 
this great branch of law has been an exception. 

It generally recognized that the law 
schools should insist upon training in legal thought, 
and that the mere acquisition of legal rules without 
this fundamental training is of comparatively little 
avail. The great value of the historical treatment 
of each subject is also fully recognized by the best 
legal instructors. As to methods of instruction and 


is now 


|the best means for accomplishing the ends desired 
|there has been much divergence of views, and at 
|times some heat engendered. This is unfortunate, 
| because it is inconceivable that any general plan of 
|instruction adopted by many experienced men 
throughout the nation should not have points of ex- 
cellence. Every true teacher must be individual and 
| teach in the way adapted to his temperament, and 
even when teachers agree as to methods and have 
had the same training, they will differ radically in 
their class-room work. This is very marked in cases 
which have particularly come under my notice. For 
instance, Ames, Keener and Kenneson are three 
Harvard Law School graduates, each believes thor- 
oughly in the methods of instruction introduced by 
Langdell, each has gained a reputation for his course 
in equity jurisdiction, each uses the same collection 
of cases, and yet each course is fundamentally differ- 
ent from the other, as different as is each of these 
successful teachers from the other. 


As the true teacher must be individual, and, as 
the same instructor will modify his method in ac- 
cordance with his subject-matter, why is it not the 
part of wisdom to study the methods and ideas of 
each other with a view to fully comprehending them, 
and thus ascertain what particular excellence we 
may discover and appropriate to our own advan- 
tage? This -result will probably be brought about 
more and more by the annual meetings of the Law 
School Association, and, as we become better ac- 
quainted personally, we shall understand each others’ 
views more readily. Thus some of us believe that 
for most subjects the study of a well-edited selec- 
tion of cases supplemented by the concurrent study 
of text-books and leading law articles is the best 
plan, while others would invert the order, basing 
the course upon text-books, and supplementing this 
with the study of cases. At any rate, the great law 
teacher will, in some way, make use of both these 
aids, and whatever may be his views he will cer- 
tainly make mental training of the first importance. 
| have never met any legal instructor who would 
dream of adopting “a scheme of legal education in 
which reported cases are the only sources of written 
information as to what the law is to which the 
attention of the student should be turned,” and yet 
one able and experienced legal thinker and teacher 
believes that the followers of Professor Langdell’s 
views pursue some such scheme. Can any one read 
the very suggestive notes interspersed through 
Ames’ Cases on Trusts and suppose that “ reported 
cases” are the only source of written information 
employed by those using the erroneously called 
“case system?” Instead of misunderstanding each 
other in this way, will not the profession profit more 
by a candid and fair examination of that which each 
school is accomplishing? 


> 


“ 


Legal educators are recognizing more clearly each 
day that the modern law office is no place for a law 


student. It is, in most instances, a sheer waste of 
time for a young man to attempt to do work in such 
an office while attending the law school. 





He gains 
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next to nothing in the office itself, and puts a fatal | 
drag on his law-school work. When the school | 
work is well finished the student can take his plunge | 
into the active life. of the profession with some com- | 
prehension of what it all means, and the least ser- 
vice which he performs will serve to educate him | 
because he understands what it portends. It seems | 
to me that the profession at large and the law! 
schools themselves should discourage in every pos- 
sible way office work in advance of or during the | 
course of legal study. 

In the same line I am satisfied that the law schools | 
should clearly recognize just what their own limita- 
tions are and not weaken themselves by striving to 
accomplish that which does not properly lie in their 
province. It is a peculiarly fascinating idea that a 
law school should enter the field of the office and 
strive to teach the details of actual practice. To a 
very limited extent it may be wise to have the stu- 
dent practice the drafting of pleadings and papers 
of that character, with, perhaps, some work in draft- 
ing incorporation papers, but to do too much of this 
defeats its own object and consumes valuable time. 


Practice and experience in the world must come 
after the law school is finished. You can drill your 
student so that he can go to the heart of his clients’ 
facts, and advise correctly, but you cannot teach him 
the very difficult art of handling the client himself. 
Knowledge of men must come later. 

Some of our faculty have found that for those 
who believe in the study of selected cases very satis- 
factory results may be obtained by a careful and 
judicious condensation of the facts of some cases, 
thus saving time and unnecessary labor. We find 
that in this way a full class-room discussion can 
be obtained, and often this is facilitated by omitting 
the key which some opinions furnish. On the other 
hand, it is at times advantageous to insert an opinion 
instead of the case at large. It is true that the | 
student should be trained to find the vital facts | 
from a mass of irrelevant matter and also that there | 
is valuable drill in discussing an erroneous opinion, 
and, further, that he must learn to analyze cases as 
he finds them. Of course, these points must be 
borne in mind, and the condensed cases should form | 
only a part of the collection, but there are very many | 
advantages in the class-room use and study of such | 
condensations. That these advantages have been | 
recognized to some extent, even among those who | 
probably would not agree with us as to the use of | 
such condensed cases, is shown by the fact that to | 
a limited extent this method has been adopted in | 
the second edition of Thayer’s Cases on Evidence. | 





I cannot believe that it is advantageous to make 
the collection of cases so large that the class can- 
not possibly discuss each one thoroughly, and can 
only cover all the cases by omitting a large number 
of them. Thus in the collections which I most ad- 
mire, such as Keener’s Contracts or Ames’ Bills and 
Notes is often found a number of cases illustrating 
the same point, perhaps from four or five different 
States. I understand the theory to be that the class 





| know are in all respects equal to their own. 


shall read each case, but that the instructor is not 
supposed to discuss them all with the class, he is 
expected either to pass them over with the remark 
that the following cases bring out the same point 
or to summarize them himself. The bulk and price 


| of the collection is greatly increased, and it seems 


to me to be discouraging to the class to have so 
much matter that cannot properly be handled. Much 
as | admire these masterly collections, I am forced 
to the conclusion that many of the very best are 
unnecessarily voluminous. 


Most of our best law schools require examinations 
from students coming from other schools and apply- 
ing for advanced standing. This rule has seemed 
necessary for the maintenance of high standards, 
but it sometimes leads to results which are somewhat 
arbitrary. Thus the equity course in our own school 
is conducted on the same lines and with the same 
cases as that of Columbia. We admire greatly the 
Columbia instructor on this subject, and know that 
his examinations exact a high standard. I believe 
the Columbia faculty would express the same senti- 
ment in regard to our equity course, and yet each 
school will refuse to receive the certificate of the 
other, and each will also refuse the certificates of 
Harvard or Pennsylvania, and those schools will do 
the same. It may be said that it is no hardship to 
ask a man to undergo an examination if he knows 
his subject, but this is hardly so. It is an ordeal 
for any man to go to a strange place and pass the 
examination of a stranger whose ideas and peculiari- 
ties are unknown to him. Few students can do 
themselves justice under such circumstances as our 
experience has abundantly shown. 


It probably could not be feasible to accept certifi- 
cates for all subjects from any school because the 
best faculties have their weak points, and also the 
conduct of some courses may be such that they do 
not properly prepare for the continued course in the 
same subject in the school about to be entered. 
Nevertheless,- I believe that all the best schools 
should accept certificates as to courses which they 
It is to 
be hoped that ultimately some steps may be taken 
in this direction. 


It is a delicate matter to carry out any such 
change, and, doubtless, would cause ill-feeling at 
times in case a certificate is refused, but in spite of 
this I think, with the advance in the standards all 
over the country, some modification of this iron-clad 
rule should be adopted. : 

One word before closing, upon the effect which 
all this effort in the lines of legal education must 
have upon the profession. It is admitted that legal 
education is more and more falling into the control 
of the law schools. Let any one, then, study care- 
fully the intense, earnest and conscientious effort 
which is being made by the faculties of these schools 
all over the country, let him attend the meetings of 
their representatives and see what a fine type of men 
they are, and I defy him not to become convinced 
that the profession is being steadily raised, and that 
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it has a future worthy of any period of its past. 
Let our despondent California brother who utters his 
wail in the Yale Law Journal look more below the 
surface and take heart, for as surely as our country 
is progressing towards its high destiny, just so surely 
will our profession be worthy of its best traditions 
and ideals. 


a 
UNIVERSAL CONGRESS OF LAWYERS. 


The largest congress of American lawyers ever 
assembled met at Denver, Col., during the week of 
August 19th. There were present at 
311 members the American Bar 
The largest previous meeting was in 
290 were present. 


this meeting 
Association. 
1896, when 
The association took in 
members at Denver. 


of 


207 


227 new 


| inhabitants. 


| 
| 
| 
| 


The total membership of the | 


organization is now 1,802, representing thirty-nine | 


States and territories. 

At St. Louis, where the association will meet in 
1903, during the progress of the Louisiana Purchase 
Centennial Exposition, the of 
lawyers and jurists in the history of the world will 
take place. 

Mr. Charles Claflin Allen, the vice-president of 
the American Bar Association for Missouri, at the 


largest assembly 


recent meeting at Denver, presented the following 
memorial, which was unanimously adopted: 
“To the American Bar Association: 

“Tn 1803, the United States purchased the Louisi- 
ana territory from France; in 1903, the centennial 
of that purchase will be celebrated in the city of 
St. Louis, Missouri. 

“After the purchase treaty was signed, Napoleon 
to Marbois: ‘This acquisition of territory 
strengthens forever the power of the United States.’ 
The 


yaved the way for the acquisi- 


said 


“His prophetic words have been realized. 
Louisiana Purchase 
tion of Oregon, California and Texas; enabled the 
United States to the from the 
Atlantic to the Pacific, and made her territory the 


span continent 
meeting ground for the occident and the orient. 

“ The wilderness of 1803 has developed into four- 
teen States and territories, including the great State 
of Colorado, in which this meeting of the American 
Bar Association is held. 

“ The price paid by the United States for the ter- 
ritory was $15,000,000. 

‘“Its taxable wealth to-day exceeds six thousand 
millions; and St. Louis, with the generous aid of 
congress, is prepared to devote a sum equal to the 
price of the purchase, solely to the celebration of 
its centennial in 1903. 

“The resources of this great domain are wonder- 
fully varied and marvelous in their extent. Per- 
haps few people, even within the limits of the 
purchase territory itself, realize that it produces 
one-half of the cotton raised in the United States, 
that a billion bushels of corn a year is not an 
extraordinary crop, that its wheat crop often 


amounts in value to $200,000,000; its hay crop to 
$150,000,000; that the cattle, horses and mules upon 
its ranges are valued at a thousand million dollars. 

“This wonderful development in material re- 
sources has been accompanied by a corresponding 
development in the mental and spiritual life of its 
Universities, scientific and 
normal schools in many of the States are supported 
Private institutions of 
learning are numberless; and public schools, which 


colleges, 
at the expense of the State. 


must be in the future, even more than in the past, 
the conservators of the liberties of the people, can 
be seen from every hill top. 

“ Medical schools and law schools are to be found 
in many of the cities in the Louisiana purchase, 


|some of them ranking with the best professional 


schools in the country. 

“The Centennial Exposition to be held in 1903, 
is.in charge of the Louisiana Purchase Exposition 
Company, and the, plans of the management con- 
template a World’s Fair greater and more wonder- 
ful than It has an appropriation 
from congress of $5,000,000, the largest aid ever 
given by the United States to a like purpose, and it 
has the promise of full support by the government. 


any ever held. 


It will not be like any of its predecessors in archi- 
tecture, landscape, design, or the arrangement of 
It will be a stupendous monument to 
the material growth and commercial and manufac- 
turing development, not only of the Louisiana Pur- 
chase and the United States, but of the whole world. 

“ But? it will be more than that. 

“Tt is part of the plan to gather together the 
learned men of the world in the several depart- 
ments of the arts and sciences, including the science 
of jurisprudence. 

“ There 


its exhibits. 


held in the city of St. Louis, 
Missouri, during the Centennial Exposition of the 


will be 
Louisiana Purchase, a universal congress of law- 
yers. This congress will be composed as follows: 
‘1. Lawyers and jurists from every nation of the 
world. 
“2. Teachers in 


and learned 


special branches of jurisprudence. 


of law, persons 


“3. Persons learned in ancient law, including 
teachers of the history of law, and students of the 
laws of peoples and nations now extinct. 

“The foregoing summary is an outline of the 
underlying idea of the plan. The character, con- 
stitution and management of the congress itself 
will be developed hereafter, and chiefly, it is hoped, 
by the American Bar Association. 

“The committee on education, of the Louisiana 
Purchase Exposition Company, upon whom falls 
the duty of preparing for this congress, adopt the 
definition :of Justinian: ‘Jurisprudence is the 
knowledge of things divine and human; the science 
of the right and the wrong.’ 

“The one great object is to make the congress of 
lawyers as universal in scope as that definition. 
Therefore, the Louisiana Purchase Exposition 
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Company, acting through its committee on educa- 
tion, extends to the American Bar Association, as 
the great body of representative lawyers and jurists 
from all parts of the United States, an invitation to 
unite with the Louisiana Purchase Exposition Com- 
pany in securing a universal congress of lawyers to 
meet at St. Louis, Missouri, during the exposition 
of 1903. 

“To that end, the American Bar Association is 
requested to appoint a committee of one hundred 
or more representative lawyers from different States 
and territories of the United States and from the 
foreign countries, if desired, whose duty it shall be 
to plan, and, subject to the supervision of the 
Louisiana Purchase Exposition Company, arrange 
for the holding of such universal congress of 
lawyers.” 

—— ¢-—_— 


FAILURE TO FURNISH 
GAS. 


ILLUMINATING 


CoNSTRUCTION OF SECTION 65 OF THE TRANSPORTA- 
TION Law. 


New York Court or APPEALS. 
Decided July 10, 1go1. 


W. Martin Jones, Appellant, v. RocHESTER GaAs 
& Exectric Company, Respondent. 


One who has commenced an action against a gas 
company to recover the statutory penalty of $5 a 
day for its failure, upon his application, to furnish 
him with gas must, before he can maintain a second 
action against the company for its continued failure 
and neglect, renew his application, and thus create 
a new default. 

The plaintiff is not deprived of his right to recover 
the penalty because he succeeded in making ar- 
rangements with one of the tenants in the building 
to supply him with gas during the time. 


Appeal from a judgment of the Appellate Division 
of the Fourth Department affirming a judgment 
entered upon a verdict at Trial Term. 


W. Martin Jones, appellant in person; Albert H. 
Harris, for respondent. 


Cutten, J.— The plaintiff brought this action to 
recover the penalties prescribed by section 65 of 
the Transportation Law, for the failure of the de- 
fendant to furnish him illuminating gas. The com- 
plaint states three causes of action. 
for a failure to supply gas to an apartment house 
owned by the plaintiff; the second for failure to 
supply gas at the plaintiff's residence, and the third 
for the similar failure as to the plaintiff’s offices in 
the Granite Building in the city of Rochester. In 
the second cause of action it was alleged that a 
proper application was made to the defendant com- 
pany on the 23d of June, 1894, and that on the 17th 
day of December in that year the plaintiff brought 
an action to recover the penalty accruing under the 


The first was | 


statute up to the date of the action and recovered 
judgment therein; that the defendant did not restore 
the meter and commence to furnish gas until Janu- 
ary 3, 1895, and the plaintiff sought to recover the 
statutory penalty of $5 a day for the period inter- 
vening from the commencement of his first action 
and said 3d day of January, 1895. In the third 
cause of action there was alleged a like application 
to the defendant to supply gas and its failure to 
comply therewith; the institution of an action by the 
plaintiff on the 23d day of October, 1894, for the 
statutory penalty till that time; his recovery of a 
judgment in that action; a continuance of defend- 
ant’s failure to furnish gas until the 3d day of 
January, 1895. In this cause of action the plaintiff 
sought to recover penalties accruing between the 
23d day of October and the 3d day of January, 1895. 
At the opening of the case the trial court dismissed 
the second and third causes of action on the ground 
that but a single action could be maintained for a 
failure to supply gas required by the statute, and 
that before another action could be brought the 
defendant must be again put in default by a new 
application. As to the first cause of action, it ap- 
peared that the gas was cut off before the 14th day 
of June, 1894; that on the 21st day of June the 
plaintiff presented his written application to the 
defendant to restore the meters and to supply gas; 
that the defendant failed to comply with said de- 
mand until the 3d day of January, 1895, and judg- 
ment was demanded for the statutory penalties 
laccruing during that period. The refusal of the 
| defendant to furnish the plaintiff gas arose out of a 
| dispute between the parties as to the validity of a 
| claim which the defendant made against the plaintiff 
| for gas previously supplied. The plaintiff refused 
|to pay this claim, contending that he had not used 
'the gas, while the defendant maintained that the 
| charge was just. It was shown on the trial that on 
the 22d day of August, 1894, after the gas had been 
| cut off from the halls of the apartment house, the 
| plaintiff made an arrangement with one of his ten- 


| ants, who was taking gas from the defendant, by 
| which the tenant furnished him gas for the halls of 
the house. On this fact appearing the court limited 
the plaintiff's recovery on the first cause of action 
| till the time at which he obtained gas from his 
tenant. The plaintiff duly excepted to the rulings 
| of the court dismissing the second and third causes 
| of action and limiting his recovery upon the first. 
| The case was submitted to the jury on the contro- 
verted issue of plaintiff’s liability for the unpaid 
| gas bill, which rendered a verdict in the plaintiff's 
| favor for the sum of $265. Each party moved for a 
| new trial, which was denied, and appealed from the 
|order denying the application to the Appellate Di- 
vision, where the order of the trial court was af- 
firmed. Judgment was entered on the order of the 
| Seen Division, and from that judgment the 
| plaintiff appeals to this court. 





We think the court properly disposed of the sec- 
‘ond and third causes of action. By the failure of the 
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defendant to comply with the written application of 
the plaintiff and furnish him gas within ten days, 
it became subject to the penalty prescribed by the 
statute, and the plaintiff's cause of action accrued. 
While the amount of the penalty would depend on 
the period during which the defendant’s default 
should continue, still it was a single penalty for a 
default which was also single, though it might be 
continuous. The cause of action being single was 
indivisible, and but one recovery therefor could be 
had (Sturgis v. Spofford, 45 N. Y. 446; Fisher v. 
N. Y.C.& H. R. R. R., 46 N. Y. 644). 
no difficulty in the plaintiff securing his rights. He 
might have waited till just before the expiration 
of the Statute of Limitations, if gaslight was not 
meanwhile restored, and recovered the penalty for 
the whole period; or after bringing the first action 
he could renew his application and set a new default 
running against the defendant. This latter course 
would apprise the defendant that the plaintiff still 
was desirous of receiving gas, and notified it that 
further refusal was at its peril. 

The ruling limiting the recovery on the first 
cause of action to the time when the plaintiff ob- 
tained gas by arrangement with one of his tenants 
was erroneous. The statute requires a gas or elec- 
tric light company to supply any owner or occupant 
of any building or premises with gas or electric 
light upon such owner or occupant complying with 
prescribed requirements. The defendant refused to 
supply the plaintiff with gas, and thereby subjected 
itself to a penalty. 
penalty by the fact that the plaintiff was able to get 
gas from another customer of the defendant. The 
gas was not supplied in any fair sense of the term, 
or within the meaning of the statute, by the plaintiff 
procuring the gas from his tenant. He had the 


It was not relieved from this | 


him, and the plaintiff could not be placed in the 
dilemma of either suffering his premises to go 
unlighted or of abandoning his claim for penalties 
against the gas company, which, though not the 
only means of redress, was the one given by the 
statute as the most speedy and efficacious. The 
plaintiff was, therefore, entitled to recover for the 
whole period up to the time when the defendant 
directly supplied his premises with gas. 


The judgment appealed from should be reversed 
and a new trial granted; costs to abide the event. 


There was | 


Parker, Ch. J.; O’Brien, Bartiett, HAicut and 
Vann, JJ., concur; LANnpon, J., not sitting. 


Judgment reversed, etc. 
—_-——_ 
DOES MALICIOUS INTERFERENCE WITH 
EMPLOYMENT CONSTITUTE A TORT? 


Several cases have recently been decided in the 
United States, which are interesting as showing 
the attitude of American courts toward the leading 
Flood (L. R. [1898], 


| English case of Allyn v. 
; App. Cas: 4). 
| In that case, the discharge of an employe of the 
| Glingall Iron Company was brought about by the 
| action of defendant, the delegate of a labor union, 
| who told the officers of the Iron Company that the 
| union men working for them would be called out, 
| unless the plaintiff was discharged. The plaintiff, 
| who was thereupon discharged, brought an action 
against the delegate and two higher officers of the 
union, but it appeared that the act of the delegate 
had been neither authorized nor adopted by the 
| officers, so the action, as to them, was discontinued. 
| On appeal to the House of Lords, the majority of 


right under the law to deal directly with the defend- | the court held that no legal right of the plaintiffs 
ant at the price at which the law might require the | had been violated; that the action of the defendant 
company to sell gas. The defendant having a public | was not unlawful, there being no contractual rela- 


franchise, the prices it might charge were properly 
subject to legislative regulation and control. 
so, however, with the tenant with whom the plaintiff 
was compelled to deal by reason of the defendant’s 
default. The gas got by the plaintiff from that ten- 
ant was the property of the tenant and not that of 
the defendant. 
plaintiff gas at all, or, if he consented to give him 


Not | 


He might have refused to allow the | 


| tions between the Iron Company and the plaintiff; 
and that the presence or absence of malice on 
| part of defendant had no effect in determining 
whether his conduct was lawful or unlawful. The 
court below and a minority of the highest court 
recognized a legal right in the plaintiff to pursue 
his calling unmolested, and held that if defendant 
| acted with malice, or, in other words, without justi- 


gas, might prescribe such price and conditions for 
furnishing the gas as he saw fit. The plaintiff testi- 
fied, without contradiction, that he was obliged to It will be noticed that the element of combina- 
pay an extra price to the tenant for the gas. The tion or conspiracy is absent in this case, and several 
tule applied below would work great hardship to | of the judges intimated that the decision might be 
the owners or occupants of property and tend to | different if such elements were present. But this 
defeat the object of the statute, which is to compel | point is now settled, so far as England is con- 
gaslight corporations to sell light to all parties who | cerned, by the case of Huttey v. Simmons (L. R. 
are willing to pay for it by imposing penalties for | [1898], Q. B. D. 181), which holds that the element 
refusal. When the gas was cut off from the plaint- | of conspiracy does not make that unlawful, which, 
iff's apartment house he was justified in obtaining | if done by one alone, would be lawful. 

light in the best method practicable. That he was| In the United States, previous to Allyn v. Flood, 
compelled to resort to an exceptional method was an | the weight of authority seems to favor the view 
injury which the defendant’s course inflicted upon! taken by the minority in that case (Lucke v. 


| fiable cause or excuse in interfering with such right, 
; then such conduct was actionable. 
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Clothing Assembly, 77 Md. 306; 26 Atl. 505; Cur- 
ran v. Gahn, 152 N. Y. 33; Walker v. Cronin, 107 
Mass. 555; see, also, 11 Harvard Law Rev. 449; 
228 Am. Law Rev. 47). 

The recent New York case of Natl. Protective 
Assn. v. Cumming (53 App. Div. 227), decided | 
by the Supreme Court in July, 1900, was an action 
brought by one labor union against another, to 
enjoin the later from in any way interfering with 
the work or employment of any member of the 
plaintiff union. The Supreme Court held that this 
case came within the principle of Allyn v. Flood, 
and reversed the decision of the Special Term 
granting the injunction. It can hardly be said that 
this case does come within the principle of Allyn 
v. Flood, inasmuch as the additional element of 
conspiracy or combination is present. But it does 


come within the principle of Huttey v. Simmons | 


| 
| 
| 
t 


(supra), which is the latest statement of the Eng- 
lish rule. This case, however, is not satisfactorily 
distinguished by the court from the previous New 
York case of Curran v. Gahn (supra), which case 
is not in harmony with the recent English de- 
cisions, and we shall await the decision of the 
Court of Appeals with interest. 


The question has also arisen in Massachusetts in 
two cases decided since Allyn v. Flood. The case 
of Plant v. Woods (176 Mass. 492), decided in Sep- 
tember, 1899, was an action brought by one labor 
union to enjoin another labor union from any acts 
tending to prevent members of plaintiff's union 
from securing employment or continuing in em- | 
ployment. The court recognized the legal right of 
plaintiffs to pursue their calling unmolested, and 
also reasserted the Massachusetts doctrine that the 
presence or absence of malice may determine 
whether an act is lawful or unlawful, thus reaching 
conclusions on these two points contrary to those | 
reached by the English court. Holmes, C. J., dis- | 
sents; but he does not deny the principle, he | 
merely denies the application of the principle to | 
the case at bar. He admits that if malice were | 
present, there would be a right of action; but con- | 
tends that malice was not present in this case, 
inasmuch as the purpose of the defendants, which | 
was to strengthen their union, was justifiable. 

Again, in Moran v. Dunphy (59 N. E. 125), de- | 
cision in January, 1901, the same court goes a step | 
further and holds that maliciously and without | 
justifiable cause to induce a third person to end | 
his employment of the plaintiff, whether the in- | 
ducement be false slander or successful persuasion, 
is an actionable tort, and that this principle ap- 
plies, whether the employment be by contract or at 
will. 

The decisions of the Massachusetts court seem 
much more productive of justice to the employer 
than the English decisions, but they make a classi- 
fication of lawful and unlawful acts in this con- 
nection very difficult. No general rule can be laid 
down to decide whether the acts are lawful because 
justified by competition or by the fact that the 





| Quinn v. Leathem. 


acts are done in connection with one’s property, 
and this question must, therefore, be settled in each 
individual case as it comes up.— Yale Law Journal, 


oe - 
TRADE UNIONS AND CONSPIRACY. 


It has been commonly supposed that Allen y, 
Flood (46 W. R. 258; [18098] A. C. 1) was a case 
of special importance. It was thought to raise gen- 
erally the right of trade unionists to serve their own 
purposes by interfering with the business or occupa- 
tion of persons who displeased them, and before ar- 
riving at a decision the House of Lords revived an 
almost obsolete practice and summoned eight of the 
judges to give their opinions. Of the eight, there 
were six who advised that there was a good cause 
of action against Allen, the representative of the 
trade union, and two advised to the contrary. The 
House of Lords was itself divided, but the majority 
— Lords Watson, Herschell, Macnaghten, Shand, 
Davey, and James — agreed with the minority of the 
judges (Mathew and Wright, JJ.), and Lord Hals- 
bury, C., and Lords Ashbourne and Morris were left 
in a minority. The short effect of the decision was 
that interference by A. with B. in his occupation is 
not actionable, notwithstanding that it is done ma- 
liciously —that is, with the object of benefiting A. 
at the expense of B., and that it results in actual 
damage to B. In Quinn v. Leathem (Times, 6th 
inst.), however, decided by the House of Lords on 
Monday, a gloss has been put on Allen v. Flood, 
which deprives it of all effect so far as trade unions 
are concerned, and a principle has been laid down 
which, if adopted, would deprive all decisions of any 
utility except so far as regards future cases raising 
identically the same point. 

Before proceeding further it will be convenient to 
state shortly the facts both in Allen v. Flood and 
In the former case the plaintiffs 
Flood and Taylor were shipwrights in the employ 
of the Glengall Iron Company. The boilermakers in 
the same employ, who were members of the boiler- 
makers’ union, objected to Flood and Taylor be- 
cause the latter had on a former occasion worked 


|in iron, and not, as they should have done on the 


boilermakers’ contention, solely in wood. They de- 
termined, therefore, that Flood and Taylor should 
be dismissed, and Allen, a delegate of the union, 
waited on an official of the company,-and repre- 
sented that unless the obnoxious men were sent 
away the rest would go out on strike. Flood and 
Taylor, accordingly, were dismissed; and, as they 
were engaged by the day, this was effected without 
any breach of contract with them. The jury found 
that Allen had maliciously induced the company to 
discharge the men. In the House of Lords it was 
pointed out by several of the law lords who decided 
in favor of Allen’s non-liability, that he had, in fact, 
very little to do with the dismissal; and that he 
merely represented to the company what the proba- 
ble consequence would be if Flood and Taylor were 
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himself no control. If this was so, the question of 
malice could hardly arise as against him, for the 
malice was in the boilermakers. Allen was only a 
well-intentioned intermediary trying to keep the 
peace. This is the view of the facts which is now 
said to have underlain the decision of the majority, 
and it is not surprising that against Allen there was 
no cause of action. “Truly,” says Lord Lindley, 
“to inform a person that others not under the con- 
trol of the informant, will annoy or injure him un- 
less he acts in a particular way cannot of itself be 
actionable, whatever the motive or intention of the 
informant may have been.” 

But while this view of Allen’s conduct was sug- 
gested in the House of Lords, it was not the view 
incorporated in the verdict of the jury, nor —if we 


may say so, with due respect to the lord chancellor | 


and his colleagues — was it the view on which the 
judgments of the majority were based. Certainly 
Lords Watson and Herschel —to mention no others 
—would not have expressed themselves with such 
minuteness and at such length had they thought that 
the case might be dismissed in this manner. Their 
judgments, it seems to us, proceed upon the suppo- 
sition that Allen was not a mere intermediary, but 
that, whatever may have been his actual control over 
the unionists, he made statements which had the 
effect of procuring the dismissal of Flood and Tay- 
lor, and that, in so doing, he had interfered with 
these men in their occupation. Otherwise there was 


not dismissed, a consequence over which he had | 


It is submitted, therefore, that the case of Allen 
v. Flood was decided upon the ground that Allen 
brought no illegal pressure to bear upon the com- 
pany to induce them to dismss Flood and Taylor, 
and that the resulting interference with these men was 
not actionable, notwithstanding that Allen was actu- 
ated by malice. Turning now to the case of Quinn 
v. Leathem, the facts may be shortly stated as fol- 
lows: Leathem, who was a butcher at Lisburn, near 
Belfast, had been in the habit of supplying Munce, 
a butcher at Belfast, with meat to the value of £20 
|or £30 a week. Quinn and the four other defend- 
_ants were officials or members of a trade union 
/known as the Belfast Journeymen Butchers and 
Assistants’ Association. Leathem employed some 
|men who were not members of the union, and the 
| unionists required that they should be dismissed. 
|Leathem refused, and thereupon the unionists de- 
termined to strike at him through Munce. Munce 
| was required to cease to take meat from Leathem 
|on pain of having his workmen withdrawn. Munce 
| gave way, and Leathem having lost the custom, 
brought the action against the defendants, Com- 
| paring this case with Allen v. Flood, it will be found 
that, but for one circumstance, they are practically 
identical. Leathem is in the place of Flood and 
Taylor; Munce of the Glengall Iron Company; and 
| Quinn and his co-defendants in the place of Allen. 
| In the earlier case the unionists, by representing that 
/workmen will be withdrawn, compel the company 
|to discharge Flood and Taylor; in the later, the 


no reason for referring to Keeble v. Hickeringill | unionists by the same means compel Munce to cease 
(11 East, 547n), and to the alleged doctrine that|to deal with Leathem. There were other circum- 


every man is entitled to pursue his own business | stances in Quinn v. Leathem— notably the publica- 
without interference. Moreover, if Allen was not the | 


tion of a black-list — which were not without their 
efficient means of procuring the discharge of the | weight in the result, but the above are all that it is 
men, there was no object in discussing and over- 


ruling Temperton v. Russell (41 W. R. 565; [1803] 


— to state. 


| The point that differentiates the two cases is that 
1 Q. B. 715). Really, however, the whole import- | in Quinn v. Leathem the statement of claim, in addi- 
ance of the case lies in the fact that Allen was as-| tion to charging the defendants with interference 


sumed to be the efficient means of procuring the! with Leathem 


and his customers, separately 
discharge of Flood and Taylor, and that his inter-| charged them with maliciously conspiring to do the 
vention was malicious. Lord Halsbury held that 


acts complained of with intent to injure the plaintiff 
against such interference they were entitled to be| in his trade or business, and that he was so injured. 
protected. “I think,” he said, “their right to em-| Now, whether conspiracy gives a cause of action 
ploy their labor as they will is a right both recog- 


is a question which was left unsettled by Allen v. 
nized by the law and sufficiently guarded by its pro- | Flood, and which was very proper to bring before 


visions to make any undue interference with that 'the House of Lords; but it was hardly to be antici- 
tight an actionable wrong.” Lord Herschel in-| pated that that tribunal would start upon the con- 
sisted on the co-relative right of every man to work | sideration of it by withdrawing from Allen v. Flood 
as and with whom he pleased. “A man’s right not/a large part of what has hitherto been regarded as 
to work or not to pursue a particular trade or call-| its legitimate effect. Indeed, if the principle laid 
ing, or to determine when, or where, or with whom | down by the lord chancellor is to be accepted, it is 
he will work is in law a right of precisely the same | difficult to see how any decision can be used as a 
nature, and entitled to just the same protection as | guide except for a case raising identically the same 
a man’s right to trade or work;” and Lord | point. “A case,” he says, “is only an authority for 
Herschel failed to see in Allen’s conduct towards | what it actually decides. I entirely deny that it can 
the Glengall Iron Company any coercion or intimi- | be quoted for a proposition that may seem to follow 
dation of an unlawful nature. The company were | logically from it. Such a mode of reasoning as- 
informed what the unionists proposed to do, and | sumes that the law is necessarily a logical code, 
they consulted their own interests by dismissing | whereas every lawyer must acknowledge that the 
Flood and Taylor: ‘law is not always logical at all.” That the law is 
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full of inconsistencies and difficulties may be ad- 
mitted, but this is, perhaps, the first time that it has 
been dstinctly stated that a lawyer is not safe in 
advising his client according to logical conclusions 
from decided cases. How, upon such a theory, any 
reliable advice can be given at all it is not easy to 
say. But there is the theory, and it has been enunci- 
ated by the highest authority on the bench. 


Having regard to the treatment thus accorded to 
Allen v. Flood, it is not surprising that the decision 
in the present case hardly deals satisfactorily with 
the question whether the element of conspiracy ren- 
ders actionable conduct that would otherwise not be 
actionable. The point was considered just after the 
decision in Allen v. Flood by Darling, J., in Huttley 
v. Simmons ([1898], 1 Q. B. 181), and it was held 
that if conduct was otherwise lawful, the fact that 
it was done by several in combination does not 
make it unlawful. This, indeed, seems to be a fair 
deduction from the Mogul case (40 W. R. 337; 
[1892], A. C. 25). “ As a rule,” said Bowen, L. J., 
in the Court of Appeal in that case, “it is the dam- 
age wrongfully done, and not the conspiracy, that is 
the gist of actions in the case for conspiracy,” and 
Lord Halsbury said: “If no legal right has been 
interfered with, and no legal injury inflicted, it is 
vain to say that the thing might have been done by 
an individual, but cannot be done by a combination 
of persons.” This means, of course, that conspiracy 
is not in itself a cause of action, and it plausibly 
follows, from the Mogul case and Allen v. Flood, 
that conduct which is not actionable if done mali- 
ciously by one person is equally not actionable if 
done maliciously in combination by several. 


But while this seems to be a fair conclusion from 
the cases, it is not a necessary deduction from 
them; and there seems no reason why the question 
should not have been fairly met without whittling 
down Allen v. Flood. Some attempt to do this was 
made in the judgment of Lord Lindley. “It is 
said,” he observed, “that conduct which is not 
actionable on the part of one person cannot be ac- 
tionable if it is that of several acting in concert. 
This may be so when many do no more than one is 
supposed to do. But numbers may annoy and coerce 
where one may not. Annoyance and coercion by 
many may be so intolerable as to become actionable 
and produce a result which one alone could not pro- 
duce.” That is the very point; but, with deference, 
it seems to us that Allen v. Flood should have been 
accepted as showing that conduct such as that in 
question is lawful if done by one, and the question 
whether several, by reason of their greater strength, 
are debarred from doing in concert what any one 
may do alone should have been definitely settled. 
In favor of such a view there is much to be said, 
and sympathy is naturally elicited in favor of a man 
exposed to such persecution as Leathem suffered. 








difficult to state what effect is in future to be given 
both to Allen v. Flood and to the Mogul case.—So- 
licitors’ Journal. 

———$4 


Rotes of Cases. 


National Banks— Voluntary Liquidation — En- 
forcing Liability of Stockholders—In Williamson 
v. American Bank, decided by the United States Cir- 
cuit Court D, South Carolina, in May, 1901 (109 
Fed. 36), it was held that the only authorized pro- 
cedure for enforcing the individual liability of the 
shareholders of a national bank which has gone into 
voluntary liquidation is by a bill in equity in the na- 
ture of a creditors’ bill, brought by a creditor “on 
behalf of hmself and of all other creditors of the 
association against the shareholders thereof in any 
court of equity for the district in which such asso- 
ciation may have been located or established,” as 
provided by act June 30, 1876 (19 Stat. 63); the. 
purpose of the statute being to create a fund to be 
applied with and in aid of the assets of the bank in 
all cases of voluntary, as of involuntary, liquidation, 
through a general creditors’ suit in a court of equity 
having power to enforce the liability equally and 
ratably as between the shareholders, and to deter- 
mine the extent to which, and those for whose bene- 
fit, it shall be enforced. It was further held that a 
trustee appointed by the shareholders to conduct the 
business of liquidation has no authority to enforce 
such liability, nor can a suit for that purpose be 
maintained in any district other than that in which 
the bank is located. The court said in part: 


The bill, filed by Williamson, trustee of the Na- 
tional Bank of Asheville, N. C., and the Battery 
Park Bank against the American Bank and W. L. 
Gassaway, as cashier, alleges, inter alia, that the Na- 
tional Bank of Asheville was a body corporate under 
what is known as the “ National Banking Act,” and, 
it having become financially embarrassed and desir- 
ing to discontinue business, its stockholders, at meet- 
ings duly convened, resolved to close up its business 
and go into voluntary liquidation under the provis- 
ions of the statutes of the United States in such 
cases made and provided. All the property, effects, 
assets and resources of said bank were assigned to the 
plaintiff Williamson in trust to secure certain loans 
to said bank and other liabilities, with full power to 
said trustee to collect all debts and liabilities due 
to said bank, and to convert its assets into cash, and 
to pay the same to its creditors. It further alleged 
that the said national bank, when engaged in a gen- 
eral banking business, became indebted to the Bat- 
tery Park Bank, a corporation organized under the 
laws of the State of North Carolina, in the sum of 
$10,000, and that the balance due on said indebted- 
ness was something over $6,000; that the National 
Bank of Asheville was insolvent and unable to pay 


But a satisfactory decision could not have been ar- | its debts, and that the creditors were entitled to have 
rived at without carefully distinguishing the Mogul ,enforced against the shareho!ders the individual lia- 


case. 


As it is, this latest decision will make it very ' bility provided by the statutes of the United States; 
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that the American Bank of Greenville, S. C., was a | the association against the shareholders thereof, in 
stockholder in said National Bank of Asheville,| any court of equity for the district in which such 
owning 200 shares, of the par value of $25 each, | association may have been located or established.” 

standing in the name of W. L. Gassaway, cashier| The act of June 30, 1876, has been frequently 
of said bank; and that said shareholder was liable | amended in other sections, but it does not appear 
to the creditors of said national bank in the sum of | that section 2 has ever been altered or amended. 








$5,000. The prayer of the bill was that the afore- 
said shareholder be ordered and decreed to pay to 
the plaintiff, the Battery Park Bank, the amount due 
to said bank, with interest, and to pay to such other 
creditors as may become parties to the bill such 
sums as may be found due to such creditors, or to 
pay to said Williamson said amount as trustee for 
such creditors. 

By the original National Banking Act (sec. 5151, 
Rev. St.), it is declared that “the shareholders of 
every national banking association shall be held in- 
dividually responsible, equally and ratably, and not 
one for another, for all contracts, debts and engage- 
ments of such association to the extent of the 
amount of their stock therein at the par value 
thereof in addition to the amount invested in such 
shares.” Section 5220 of the Revised Statutes pro- 
vides that “any association may go into liquidation 
and be closed by a vote of its shareholders owning 
two-thirds of its stock.” Section 5234 of the Re- 
vised Statutes provides that the comptroller of the 
currency, in cases of default therein mentioned, may 
appoint a receiver, who shall take possession of all 
the assets of the association, collect all debts, and, 
if necessary, pay the debts of such association and 
enforce the individual liability of stockholders; and 


| The responsibility of shareholders is not an ordinary 
| contractual liability flowing from the acquisition of 
the shares, but a liability arising by force of the 
statute. The statute does not make the stockholders 
| liable to creditors, but they are liable for contracts, 
debts and engagements of the bank. Under the 
| original act it was for the comptroller to decide 
| when it was necessary to institute proceedings, and 
| whether the whole or a part, and, if only a part, 
how much, should be collected. Those questions 
| were referred to his judgment and discretion, and 
his determination was conclusive; and, as before 
| stated, the Supreme Court held in Kennedy v. Gib- 
son that action on his part was indispensable. While 
this liability is not strictly an asset of the bank, and 
could not be enforced for its benefit as a corporation, 
yet the intention of congress, as manifested by the 
act of June 30, 1876, was, evidently, to treat it as a 
means of creating a fund to be applied with and in 
aid of the assets of the bank in all cases of volun- 
tary, as of involuntary, liquidation. The only quali- 
fication of the liability of the stockholder was that 
he should be responsible equally and ratably. Any 
proceeding, therefore, to enforce this liability by 
| means of a creditors’ bill, should be such as would 
enable the court, through the methods and machin- 


in Kennedy v. Gibson (8 Wall. 499; 19 L. Ed. 476),| ery of a court of equity, to ascertain for what the 
upon a‘bill filed by a receiver against the stockhold- shareholders ought to be made liable, to whom, and 
ers, it was held that creditors must seek their rem- | in what proportion, as respects each other; and the 
edy through the comptroller in the mode prescribed | act of June 30, 1876, which provides the remedy, 
by the statute; that they could not proceed directly | requires that this creditors’ bill should be brought 
in their own name against the stockholders or debt- |“in any court of the United States having original 
ors of the bank; that action on the part of the | jurisdiction in equity for the district in which said 
comptroller was indispensable whenever the personal | association may have been located or established.” 
liability of the stockholder was sought to be en-| The statute does not give to the trustee or any other 
forced, and must precede the institution of suit by | representative of the stockholders of a national bank 
the receiver; and that fact must be definitely | in voluntary liquidation any authority to enforce this 
averred in all such cases. No provision was con- | liability. Such trustee is only the agent of the 
tained in the original act specifying what course stockholders for the purpose of liquidating the af- 
could be taken, in case of voluntary liquidation, to | fairs of the bank. The right of the creditors to en- 
enforce the individual liability of the shareholders. | force this liability, in proceedings independent of the 
This omission was supplied by the act of June 30, | comptroller, being conferred by statute, it can only 
1876 (19 Stat. 3), the first section of which pro-| be exercised in conformity with its provisions, and, 
vides for the appointment of a receiver by the comp- | as the law requires such creditors’ bill to be brought 
troller, as provided in section 5234, “ whenever any | in the district where the bank was located, it follows 
national bank shall be dissolved,” etc., which re- that the court in this district is without jurisdiction 
ceiver shall proceed to close up such association and | to entertain it. 

enforce the personal liability of the shareholders. | 
Section 2 provides as follows: 


a Se 
Attorney-General Knox has reported, in the Mat- 
“That whenever any national banking association |ter of the Charges Against the Hon. Abram S. 
shall have gone into liquidation under the provisions | Humphreys, first judge of the Circuit Court of the 
of section 5220, the individual liability of the share- | First Judicial Circuit, territory of Hawaii, that he is 
holders provided by section 5151 may be enforced by }entirely satisfied, not only that the judge has done 
any creditor of such association by bill in equity in nothing which would justify his removal, but that 
the nature of a creditor’s bill, brought by such credi-| he has met his heavy responsibilities with great 
tor on behalf of himself and of all other creditors of ' courage and unquestioned integrity. 
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Correspondence. 


Tue “ Ricut or REFusat To DEAL.” 


To the Editor of the Albany Law Journal: 


The August number of your publication came to 
me at a day too late to afford me an opportunity to 
make comment upon any matter therein, in time for 
my remarks to be published in your September num- 
ber. I trust that you will give this space in your 
October number. 

I read with some surprise an article, in this 
August number, signed by Frederick H. Cooke — 
of course a lawyer —-entitled “lhe Recent Attack 
by the Court of Appeals Upon the Constitutional 
Right of Refusal to Deal.” My surprise that any 
lawyer should characterize a decision of the Court 
of Appeals as an “attack upon the (or any) con- 
Stitutional right” discussed and passed upon by the 
court, is only equalled by my wonder at the heavi- 
ness of the reasoning which underlies the criticism 
which constitutes the article itself. 





It is the province of the courts, and particularly of 
every court of last resort, to interpret the Consti- 
tution. Any declaration of any court in the line of 
interpretation should be regarded as in support of 
the Constitution instead of an “attack” upon it. 

A decision of the court of last resort becomes, 
ex proprio vigore, a part of the Constitution itself. 

Perhaps the author of the article is not responsi- 
ble for the head lines. If not, the very existence of 
such head lines demonstrates how careful editors 
have interpreted Mr. Cooke’s wonderful review of 
the decision of the Court of Appeals in People ex 
rel. Rodgers v. Coler (166 N. Y. 1) and People 
ex rel. Treat v. Coler (166 N. Y. 144). 

It may interest him to know that another, reading 
his lines, is forced to the conclusion that his 
“attack” upon the Court of Appeals, or rather his 
opposition to what he regards an “attack” by the 
Court of Appeals upon the Constitution, affords an 
argument, whether strong or weak, in favor of the 
conclusion of the court, and that thereby is brought 
into evidence his misconstruction of the actual decis- 
ion of the court. 

He takes it for granted that there is a constitu- 
tional “ right to refuse to deal.’ He argues that the 
Court of Appeals has refused to recognize this 
right, but he argues against a case which expressly 
affirms this right. 

In other words, he argues that a decision affirming | 
the “right to refuse to deal” is in negation of that 
right. 

Look at the decision, -and see whether he is right, 
or I am the one in error. 

What the Court of Appeals seems to have decided 
is, that it is unconstitutional to restrain “ the right | 
to refuse to deal.” This is what Mr. Cooke argues 
that the court should have decided. ~ 

In the case before the court, the parties who had 
to pay the bill, if unconstrained, might have con- 





tracted for the service in question, as they pleased, 
To adopt the illustration of the assailant of the decis- 
ion of the Court of Appeals, a certain party might 
have bought mutton, beef, pork or veal. The legis- 
lature stepped in and said that such party had no 
right to refuse to buy anything but mutton. In 
other words, he must refuse to buy beef, pork or 
veal. The Court of Appeals said that this constraint 
was unlawful. 

In so far as the illustration goes, this is all, and 
exactly all, that the Court of Appeals has decided. 
Outside the illustration much more is decided. 

The butcher shop illustration, however, lacks in 
parallelism to the decision of the court. To make 
Mr. Cooke’s suppositious case applicable, he should 
have suggested a party with a big appetite and a 
large family to support. He should have the party 
desirous of feeding himself and his family accord- 
ing to their wants. Then he should have surrounded 
him with markets where there were on display vege- 
tables, fruits, mutton, beef, pork and veal. 

To make the illustration complete, when the party 
wanted to buy food for himself and household, he 
should have been met by an overpowering force 
(legislature or highwayman), saying to him, “ You 


| must ‘refuse to deal’ with anyone that sells any- 


thing but mutton. Moreover, you must agree that 
if you buy anything other than mutton, your con- 
tract to pay for it is void.” 

In such case, where would be the constitutional 
“right to refuse to deal?” ; 

The party might say, “I will let myself and family 
starve.” Under coercion, he makes a contract to buy 
mutton, and under the constraint of his appetite or 
the persuasion of his family, he contracts for beef. 
Should he not pay for his beef? 

Beef and mutton illustrations do not cover this 
case. The principles involved are of too much 
importance to permit of their disposition upon mut- 
ton-head arguments. 

There is here a grave constitutional question 
involved. Mr. Chief Judge Parker in his dissenting 
opinion rose to the full dignity of the situation, and 
he, more than anyone else, must have been dissatis- 
fied, if not displeased, at the support offered him 
from the butcher shops. His position was, that the 
State, in its entity, was represented by its municipali- 
ties. If it could make a contract for itself, it might 
require all its agencies to be bound by the rules it 
promulgated for its agencies. 

The weakness of his position lay in the fact that 


|in the particular contract under review, the munici- 


pality was not acting as an agent of the State, but, 
in the expenditure of moneys, was acting either 
sui juris, or as the agent of the parties who had 
the bills to pay. 

I have not time, nor have you space, for a review 
of all the questions involved. I have written the 
foregoing, only because it seems to me unjust to 
characterize any decision of a court of last resort 
as “an attack” upon the Constitution; because the 
mutton-head illustrations of Mr. Cooke do not illus- 
trate; because the reasoning of the article under 
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consideration sustains, instead of antagonizes (it 
cannot weaken), the decision of the Court of 
Appeals; and, lastly, because the very learned opin- 
jon and cogent reasoning of Mr. Chief Judge Par- 
ker in opposition to a decision by the court over 
which he presides, presents all that there is against 
the majority, and ought not to be made ridiculous 
by proffer of support from raw-meat illustrations. 

A difference of opinion as to the merits of a decis- 
ion cannot justify a misrepresentation of the decis- 
ion. In the cases under consideration, the Court 
of Appeals has held that the legislature, under the 
circumstances of the cases, may not, to the extent 
attempted, restrain a municipality, where the munici- 
pality or its constituent members alone are con- 
cerned. It is a misrepresentation of the position of 
the court, to say that its holding results in an unlaw- 
ful restraint, which restraint is expressly negatively 
enjoined by the decision complained of. 

Lawyers should at all times be ready and feel 
themselves free to criticise decisions of the courts, 
even of the courts of last resort. At the same time, 
one would lack in self-respect, if, in making known 
his opposition to a decision of which he disapproved, 


he should base his opposition upon a misrepresenta- | 
I think that in the article | | 


tion of the decision. 
refer to the decisions complained of have been mis- 
represented, and I do not think I have misrepre- 
sented the argument presented against them. 
have done so, I have committed the very errors of 
which I complain. 


I have been instigated to write the foregoing, | 
partly because I regard the decision of the Court of | 


Appeals as among the most important that court has 
ever handed down, if, indeed, it may not be re- 
garded as its most important interpretation of con- 


stitutional rights, but also because it has seemed to | 


me that Mr. Cooke has been misled by the power 


of his own intellect to misinterpret the decisions of | 


the court, and is capable of misleading many others. 
I trust that before others adopt his arguments and 
conclusions, they will carefully consider the decis- 
ions he criticises, and peruse the opinion which 
underlie such decisions. 
CHARLES E. PATTERSON. 
ALBANY, September 10, 1901. 


i od 
THE PRINTING OCTOPUS SCORES AGAIN. 


The peculiar method of the State officials in the 
awarding of contracts was again illustrated in the 
matter of the contract for the printing of the Session 
Laws for the ensuing year. The public advertise- 
ment called for proposals for printing and binding 
the Session Laws — 3,000 copies for the use of the 
State—and the usual number of slips. It was ex- 
pressly understood that the State officials, in award- 
ing the contract, were to take into consideration the 
price charged to the public for these volumes, the 
aggregate number of which last year exceeded 3,000 
copies. Which one of the bids presented was the 


If 1! 


lowest was to be calculated on the basis of the work 
for 1901. This year the Session Laws were bound 
in three volumes. There were two bidders, he 
Argus Company and the J. B. Lyon Company. It 
is conceded that for this edition of 3,000 copies — 
State edition—including slips, ‘he Argus Com- 
pany’s bid totalled $5,114.39, and that of the Lyon 
Company $4,035. So far, so good. But The Argus 
Company agreed to furnish the laws to the public 
at the price of 90 cents per volume, whereas the 
Lyon Company would not furnish them for less 
than $1.50. On the basis of 3,000 copies of three 
volumes each, which was the number furnished last 
year, the amount charged by The Argus Company 
would have been $8,100 and by the Lyon Company 
$13,500. Figuring the cost of the State edition as 
above, The Argus Company’s bid aggregated 
$13,214.39 and that of the Lyon Company $17,535, 
making a difference in favor of The Argus Com- 
pany of $4,310.61. Yet in spite of this fact the 
contract was awarded to the Lyon Company. This 
sort of method undoubtedly is appreciated by the 
Printing Octopus, but how about the public, and 
the legal profession in particular, which is thereby 
compelled to pay nearly twice as much for the Ses- 
sion Laws as was necessary —besides getting a 
| very inferior kind of workmanship, if that done last 
|year is any criterion? There could be no question 
as to which was the most advantageous bid, and 
yet the vigilant and economical State officials seem 
|to have deemed it their duty, for some inexplicable 
reason, to award the contract to the highest instead 
of the lowest responsible bidder. If the execution 
of the contract is not stopped by legal action, as it 
clearly ought to be, the incoming legislature will find 
| here a very fruitful and promising field for investiga- 
‘tion, if it feels in an inquiring mood. 

The following is a copy of the bill rendered. by 
| the J. B. Lyon Company for the printing of the Ses- 
sion Laws of 1901, and which formed the basis of 
| computation as per the specifications : 





500 slips of 361 chapters, 180,500, at 1c 
2,300 slips of 373 chapters, 858,000, at Ic... ............ 
| 3,000 copies of 176 signatures, at $14.75. ..... 


Tue Arevs Company. 
500 slips of 361 chapters, at 1c “~ 
2,300 slips of 873 chapters, at 1C..... ...-..-.eee eee eee 
3,000 copies of 176 signatures, at $29..... . ...-. .se.eee 
3,000 copies to Public, of Vol. 1, at 90c................ ‘ 
| 3,000 copies to Public, of Vol. 2, at 90c. 
| 3,000 copies to Public, of Vol. 8, at 90c 


$5.81 
8.58 

5, 100.00 
2, 700.00 
2, 700.00 
2, 700.00 


$13, 214.39 


J. B. Lyon Company. 
500 slips of 361 chapters, at $1 
2,300 slips of 373 chapters, at $1.... . 
| 8,000 copies of 176 signatures, at $14.75. 
| 8,000 copies to Public, of Vol. 1, at $1.50 
| 3,000 copies to Public, of Vol. 2, at $1.50... .. 
| 8,000 copies to Public, of Vol. 3, at $1.50.. 


858.00 
2, 596.00 
4, 500.00 
4, 500.00 
4,500.00 


$17, 535.00 


Sn Bente: en Fee aad s.- cn s v 60: eter ore ae 


Difference in favor of The Argus Company, and against 
seees se. $4,310.61 
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NZW BOOKS AND NEW EDITIONS. 


Hirsh’s Tabulated Digest of the Divorce Laws ot 
the United States (new revised edition). By Hugo 
Hirsh. Folding chart, cloth covers. Funk & 
Wagnalls Company: New York and London. 


This is a complete digest of the divorce laws of 
every State and territory, placed in tabulated form, 
so that by a mere glance the particular information 
sought for may be obtained. ‘The form and manner 
in which these laws are placed before the reader are 
as simple of comprehension for the layman as they 
are for the lawyer. To find definite information, 
such as a specific cause for divorce, or the ground 
for annulment of marriage, or length of residence 
required, or whether service of papers must be made 
personally or can be made otherwise, or indeed any 
other item of information on the subject covered 
by the title of the work, neither books nor pages 
need be examined, yet a moment’s search will fur- 
nish the desired knowledge. The tabulation is 
printed on one large sheet of paper. At the head 
of it is an introduction with an explanation of the 
arbitrary signs and abbreviations used. ‘Then fol- 
lows an alphabetical list of States and territories in 
columns, and on each side is an index of causes for 
divorce. At the end of each column there is a con- 
cise synopsis of the practice in such case, showing 
the jurisdiction of courts, the methods of service of 
process, trials, and grounds for separation. Atten- 
tion is called to the important changes made in the 
divorce laws in the District of Columbia, in the 
State of Florida, and in the Territory of Arizona. 
In the first named the changes are radical, for 
instead of the law as it now stands—the new law 
not going into effect until January 1, 1902— which 
permits divorces for adultery, cruelty, abandonment 
and drunkenness, the new law will be similar to that 
in force in the State of New York. In Florida the 
law has been so changed as to permit divorce on the 
ground of insanity from which the defendant became 
a sufferer after marriage. To the student of this 
subject and to any person interested, this table pre- 
sents an easy method of comparing the laws of the 
various States; and to those who are ‘urging uni- 
formity of divorce laws, this method of compilation 
will be a great labor-saver. 


Tabular Analysis of the Law of Real Property. 
Arranged by L. W. McCandless. Published by 
George Wahr. Ann Arbor, Mich., 1gor. 


This outline of the law of real property is for 
the most part a skeleton of that part of the second 
book of Blackstone’s Commentaries which relates to 
real property. The main object of its preparation 
has been to aid the student in better comprehend- 
ing and retaining in the memory the somewhat intri- 
cate rules and principles there laid down, showing 
clearly the divisions and interrelation of parts. By 
permission of Prof. H. B. Hutchins, its American 
editor, the notes in “ Williams on Real Property ” 
have been used to supplement the original of Black- 


A Century of Law Reform. 





stone in certain particulars, and to indicate in a 
general way some of the changes in the law. ‘ihere 
can be no doubt that the outline thus carefully pre- 
pared by Mr. McCandless will be of much use to 
the student in his preparation from day to day on 


| the subject. 


The Macmillan Co., 
New York and London, !got. 


This work embodies the twelve lectures on the 


| changes in the law of England during the nineteenth 


century which were delivered at the request of the 
Council of Legal Education in the Old Hall, Lin- 
coln’s Inn, during Michaelmas ‘Term, 1900, and 
Hilary Term, 1901. The lecturers include such well- 
known and eminent names as those of .W. Blake 
Odgers, Sir Henry B. Poland, John Pawley Bate, 
A. T. Carter, Augustine Birrell, Alfred Henry 
Ruegg, Arthur Underhill, Montague Lush and . B. 
Napier. To those in this country who desire to 
obtain a correct idea of the progress in law reform 
in Great Britain during the past century, these lec- 
tures cannot fail to prove an exceptionally valuable 
aid. 
D’ri and I. By Irving Bacheller. Boston: 
Lothrop Publishing Company, Igo1. 


The 


In this tale of stirring deeds in the second war 
with the British, the author of “ Eben Holden” has 
followed up his first phenomenal success with a his- 
torical novel which will live. He takes us to the 
wilderness stretching in the early years of the cen- 
tury from Lake Champlain to Lake Ontario, to the 
country south of the St. Lawrence river, where the 
pioneers, cut off from the outside world, were slow 
to lose their simplicity. D’ri is the type of this 
class in speech, character, rugged strength, resource- 
fulness and bravery; the hero (the “1”) is Col. 
Ramon Bell, U. S. A., to whom D’ri sustains the 
relation of “fidus Achates.” ‘his hero is the repre- 
sentative of the mingling of Puritan and French 
which occurred in that region, where Frenchmen of 
wealth and title, having fled from the horrors of the 
Reign of Terror, bought tracts of land and built 
homes after the pattern of those destroyed. Dri 
is full of Yankee shrewdness and wisdom, while the 
youthful colonel is as plucky and daring as the most 
jaded reader of this class of fiction could desire. 
“D’ri and I” is a worthy successor of “ Eben 
Holden,” and a work of undoubted power. It is, 
moreover, a book of intense interest, which the 
reader will not be inclined to put down until finished. 


Days Like These. By E. W. Townsend. 
York: Harper & Brothers, Igot. 

As a picture of life in New York, this latest work 
of Mr. Townsend possesses a distinct interest. It 
is in many respects a remarkably clever picture, 
albeit, considerably overcolored — but that, perhaps, 
was inevitable. Political bosses, district leaders, 
and great financiers, the thugs of the slums and the 
harpies of society, as well as the best and worthiest 
representatives of both classes, all play their parts. 


New 
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in this modern drama of New York life. 
great possibilities in a shop girl living on Hickory 


street on a salary of $10 a week, suddenly, by the | 
death of a relative, put on the pinnacle of financial | 


independence with an income of more than $600,000 
a year, and Mr. Townsend makes the most of them. 
Rose Cavendish was fortunate in having an admin- 


There are | 





a - Reason’s: 1 new novel is called “A Friend 
| with the Countersign,” a good title for the book 
which follows his first and very successful story, 
“Who Goes There?” brought out last year by the 
|Maemillan Company and which has been reckoned 
| by army critics as the best story that has yet been 
| written on the Civil War. 


jstrator who taught her, with the invaluable aid of | 


” 


a “social polisher, 
well as fashionably. When the lucky heiress and 
her mother returned from their European trip they 
seem to have had no difficulty with the doors which 
“open but to golden keys.” 


most of Miss Cavendish’s time was spent in refusing | 


offers of marriage — disinterested souls who thought 
it their duty to help her spend her munificent 


income, for, of course, she never could do it alone. | 


These included an English duke, a New York | 
“rounder” and two German noblemen; but there | 
were also “in the running,” 
unadorned fortune-seekers. 
nately for the interest of the reader in the story, 


have been so heavily handicapped from the start | 


that there is never much doubt that Horace Max- 
well, the wise and careful administrator of the estate, | 
will come out winner of the race. 
written and thoroughly interesting; it will give the 
reader many delicious moments. 


——>——— 
Literary Botes. 


Over one-quarter of a million copies of “ The 
Crisis” have been sold since its publication on 
May twenty-five. 


“Truth Dexter,” by Sidney McCall, 
fourth among the thirty best selling books of the 
month, by the September “ World’s Work.” 


The title of Mr. Alfred Hodder’s novel will be 
“The New Americans.” This describes the story, | 
whereas the title under which it was at first | 
announced, “ The Heirs of Yesterday,” did not. 


John Oliver Hobbes’s new novel, announced by | 
the Frederick A. Stokes Company, is entitled “ The |. 
Serious Wooing: A Heart’s History.” In it are set | 
forth the evils of the marriage of convenience. 


“David Harum” was published nearly three years 
ago, but the publishers report a remarkable persist- 
ence in the demand for the book, which is still selling 
largely. The Appletons also report a tremendous 
edition of Hall Caine’s new story, “ The Eternal 
City.” 


“The Private Life of the Sultan,” by George 
Darys, is to be published immediately by D. Apple- 
ton & Co. It appears that the author has just been 
condemned to death and narrowly escaped from 
Constantinople. He is at present living in Paris, 
where he is at the head of what is known as the 
younger Turkish party. 


to spend her money wisely as | 


As might be imagined, | 


a lot of small-fry, plain, 
All of these, unfortu- | 


' 
is ranked 


Mme. Sarah Bernhardt has just made arrange- 
Mr. F. Marion Crawford for the pro- 
duction of his new play which will probably appear 
| this next season. It is said that the title will be 
“The Harvest of the Sword,” and that the same 
| plot will be used by Mr. Crawford in the novel, as 
; yet unwritten, but which has been announced for 
| several years as on the stocks. 


| ments with 


Another colonial romance, dealing with the early 
| days of Maryland, is announced by Little, Brown & 
Co. The title is “ Mistress Brent,” and the princi- 
pal character is a woman of the Queen Elizabeth 
type who came out to the New World in the same 
| spirit of adventure that had sent her masculine 
| friends and kinsmen out to settle. ‘The story is 
| written by Lucy M. Thruston, a new and promising 
author. 


The book is well | 


| The recent death of John Fiske lends a poignant 
|interest to his “Life Everlasting,’ the remarkable 
| lecture on immortality delivered by him last winter 
|at Harvard University. It is the fifth lecture on the 
| George Goldthwaite Ingersoll Foundation, the pre- 
| vious lectures having been given by Rev. Dr. George 
|A. Gordon, Professor William James, President 
Wheeler and Dr. Josiah Royce. Mr. Fiske’s lecture 
| will be published at once by Houghton, Mifflin & Co. 


| 


| The title of Robert Herrick’s new novel will be 


“The Real World,” not “ Jock O’ Dreams,” as hith-~ 
|erto announced. The story will be published some 
time in October. That the world is not created 
| afresh for each of us is a truth which is not always 
| recognized, though each finds it out for himself soon 
}enough. It is eternally old and by the same token 
always new, and is the motive of the story. ‘The 
woman in the book is the daughter of an Ohio manu- 
facturer, and the plot is developed through the story 
| _of a young man’s life. 


Maurice Hewlett’s new book, 
| Tales,” will be published at once by the Macmillan 
|Co. In his new book Mr. Hewlett has taken the 
Canterbury pilgrimage as the scene of his narrative. 
One of the interesting qualities of his work is his 
boldness. In each of his recent books he has taken 
in hand subjects which have already been treated 
by the masters. He does this without in any way 
challenging comparison, and indeed in such a dif- 
ferent manner and with such an individuality of 
style that comparison would be impossible. Like the 
masters Mr. Hewlett has the eye for a great subject, 
and as no two people see the same subject from the 
same side, we may expect an entirely individual 
treatment of the subject already made famous by 
Chaucer. 


“New Canterbury 
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Legal Hotes. 


Being asked for a further explanation as to the 
term “reasonable doubt,” the court, in the case of 
Lenert v. State (63 Southwestern Reporter, 564), 
delivered itself as follows: “I understand that you 
desire an additional charge upon the meaning of 
the words ‘reasonable doubt.’” Upon receiving an 
affirmative answer from the jury, the court told them 
verbally that the two words were words in common 
use, and the jury could understand them as easily as 
the court, and that the court had a reasonable doubt 
as to whether he could charge them as to their 
meaning. 


Clifford A. Hand, a lawyer of high repute among 
the other members of the profession in New York 
city, and head of the firm of Hand, Bonney, Pell & 
Jones, died at Elizabethtown, of apoplexy. He was 
sixty years of age, and a graduate of Union College, 
in which he was always warmly interested. Thirty 
years ago he was active in politics, and was a mem- 
ber of the Apollo Hall wing of the Democratic party. 
In 1872 he was nominated for judge of the Superior 
Court, but was defeated by Hooper C. Van Vorst, the 
Republican candidate. Mr. Hand was a member of 
the Bar Association, a trustee of the Atlantic Mutual 
Insurance Company and the Atlantic Trust Com- 
pany, and a member of the University and Demo- 
cratic Clubs. 


A passenger riding on a free pass, which stipu- 
lated that the acceptance and use thereof would be 
a release of any injuries which might be sustained 
by the holder, has been held by the Appellate Court 
of Indiana, in Payne v. Terre Haute & I. R. Co. 
(60 Northeastern, 362), not to lose his right to 
bring ‘an action against the railroad company for 
negligence. The courts of Indiana have uniformly 
held that common carriers are subject to the same 
liability for injuries resulting from negligence to 
persons riding on free passes as they are to those 
who pay full fare The decisions upon this proposi- 
tion in the different State courts and the federal 
courts are in irreconcilable conflict. An interesting 


—= 


as might be necessary for their own protection, and 
to enable them to force the trespasser to come into 
the train. It may be mentioned incidentally that in 
Georgia a conductor of a train is a police officer of 
the State, and has authority to retain a trespasser 
‘in custody and deliver him to the State authorities. 


—_>—__ 
English Rotes. 





Lord Brampton is among the contributors of chap- 
| ters to the volume Messrs. Longmans & Co. are about 
| to publish under the title of “ Roads to Rome: being 


| Personal Records of Some of the More Recent Con- 
verts to the Catholic Faith.” 


It is a pity that Peter the Great cannot revisit Eng- 
land, now that the termination of the legal year 
has emptied the law courts. When he was taken 
over Westminster hall, during his stay in London, 
' the courts were still sitting, and he was greatly puz- 
zled by the numbers of gentlemen in wigs and gowns 
who were hastening to and fro. He asked at last 
who they were, and, on hearing they were lawyers, 
could scarcely conceal his surprise. “ Lawyers!” he 
exclaimed. ‘‘ Why there are only two lawyers in the 
whole of Russia, and I am going to hang one of them 
directly I get back! ”—Daily Chronicle. 


The Inner Temple onceshad a rule that no bar- 
rister should wear a beard of more than three weeks’ 
growth. The Middle Temple went further, and dur- 
ing the reign of Queen Mary enacted that none save 
benchers should wear in their doublets or hose any 
light colors save scarlet or crimson, nor wear white 
jerkin, buskins or velvet shoes, double cuffs in their 
shirts, feathers or ribbons in their caps, and that 
none should wear their study gowns in the city any 
farther than Fleet street or Holborn; nor while in 
commons wear Spanish cloaks, sword or buckler or 

| rapier, or gowns or hat, or be girded with a dagger 


| on the back.— Sun. 


Lord Field, who is the oldest of the judges in re- 
tirement, completed his eighty-eighth year on the 
21st inst. He was appointed a judge of the old 
| Court of Queen’s Bench in 1875, and retired from 


note upon this subject will be found in volume 31,!the bench in 1900, mainly on account of growing 
C. C. A. Reports, page 164, where the question is deafness. His patience was sorely tried during the 
discussed in all its phases. | latter part of his judicial career by the disinclination 


|of witnesses to speak out. He had something like 
The right of a conductor in charge of a railroad | 4 formula on these occasions. “ Speak up, please,” 


train, who discovers a person stealing a ride thereon, | he was accustomed to say, “do speak up. You for- 
to require such person to come into the train and get that these courts were never built for hearing. 
pay his fare, has been upheld by the Supreme Court | They are very ornamental, perhaps, but not 
of Georgia in Griffin v. State (38 Southeastern, page | yery ——” He was scarcely ever known to finish 
844). The court holds, furthermore, that, although | the familiar sentence. Lord Field, who was made a 
satisfied that the person would not pay his fare, the | peer on his retirement from the bench, is one of the 
conductor could, without stopping the train, compel last of the Serjeants, the only other survivor of 
him to come into the same for the purpose of investi- | the ancient race being Lord Lindley. Like the late 
gating the matter; and in the event of the trespasser | Lord Russell of Killowen and Mr. Justice Mansity, 
refusing to comply, and displaying a deadly weapon, | he began his professional life as a solicitor and his 
with the manifest intention of resisting the train | portrait occupies a prominent place in the Incor- 
officals, the employes had a right to arm themselves ‘ porated Law Society’s hall. 





